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There are a plethora of laws governing our daily activities in South Africa. Consequently when new legislation is drafted and passed through Parliament it is not always possible to identify any potential conflicts between the new legislation and existing legislation. Of course if an obvious clash arises, one would anticipate that it will come to light in the public hearings that are required to be part of our legislative proceedings, and steps taken to resolve the position. But there will nevertheless be cases where a potential clash between a provision of new legislation and existing legislation may slip through undetected, and remain like that for sometime.





The Companies Act 2008 deals with this situation in section 5(4) where it provides:


“If there is an inconsistency between any provision of this Act and a provision of any other national legislation –


the provisions of both Acts apply concurrently, to the extent that it is possible to apply and comply with one of the inconsistent provisions without contravening the second; and


to the extent that it is impossible to apply or comply with one of the inconsistent provisions without contravening the second –


any applicable provisions of the –


Auditing Profession Act [2005];


Labour Relations Act 1995 (Act No 66 of 1995);


Promotion of Access to Information Act 2000 (Act No 2 of 2000);


Promotion of Administrative Justice Act 2000 (Act No 3 of 2000);


Public Finance Management Act 1999 (Act No 1 of 1999)


Securities Services Act 2004 (Act No 36 of 2004); or


Banks Act [1990]


prevail in the case of an inconsistency involving any of them, except to the extent provided otherwise in section 49(4); or


the provisions of this Act prevail in any other case except to the extent provided otherwise in subsection (5) or section 118(4)”


Section 5(5) provides that if there is a conflict between a provision of Chapter 8 and a provision of the Public Service Act 1994, the provisions of that Act prevail. (Chapter 8 of the Companies 8 deals with “Regulatory Agencies and Administration of the Act”).
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Section 49(4) of the Companies Act 2008 provides that sections 52 – 55 (which essentially deal with “uncertified securities”) :





apply only to uncertified securities; and


prevail in the case of conflict between any provisions of those sections and any other provision of the Act, any other law, the common law, the company’s Memorandum of Incorporation or any agreement.”








To determine what is an “uncertified security” we have to have reference to section 49(2) which provides:


	“Any securities issued by a company must be either –





evidenced by certificates; or


uncertificated, in which case the company must not issue certificates evidencing or purporting to evidence title to those securities, ….”








Section 118(4) of the Companies Act 2008 is in the Chapter dealing with “Fundamental Transactions” (being in the main disposals of the business or its assets and mergers and acquisitions, as well as a host of other “affected transactions”) and provides :


“If there is a conflict between any provision of this Part, Part C or the Takeover Regulations, and any provision of another public regulation –


 


the conflicting provisions apply concurrently to the extent that it is possible to apply and comply with one of the inconsistent provisions without contravening the second; and


to the extent that it is impossible to apply or comply with one of the inconsistent provisions without contravening the second, the provisions of the public regulation prevail.”
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Note that “public regulation” is defined in section 1 of the Companies Act 2008 to mean “any national, provincial or local government legislation or subordinate legislation, or any license, tariff, directive or similar authorization issued by a regulatory authority or pursuant to any statutory authority.”








We will in due course be examining the provisions of the Act mentioned Section 5(4) and (5) and will of course be posting notices on any discrepancies we discover.





Until then we have collected the various Acts for you should the need arise for you consult one of them in the course of operating your business. You can visit these statutes or download them from the drop-down menu where you found this article.





Naturally if you do discover a potential conflict – share it with us so that we can inform others!











Kind regards


Graeme and Vel
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