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An article captioned “Companies Bill alarms Landlords” written by Roy Cokayne which appeared in Business Report indicates that the SA Property Owners Association (Sapoa), as well as the Property Loan Stock Association of SA (PLASA), have expressed concern that the Chapter 6 provisions relating to Business Rescue Plans would have a negative impact on their business.





The crux of their concern is apparently that “rental and property management fees owing would be frozen during the business rescue process contained in the bill, and that companies undergoing this process could not be evicted from premises or sued for outstanding rental income”.





These concerns are not only improperly expressed but are unfounded (for reasons set out below) and also overlook the overall benefit of the mooted business rescue procedure to the economy as a whole, as well as all the stakeholders affected by the ailing company.





The first point that should be noted is that the business rescue plan procedures do not replace liquidation proceedings, but replace judicial management – a process that has many inadequacies, and which has fallen largely into disuse, with the result that:


many businesses which could possibly be saved through the implementation of proper management processes and procedures are prematurely liquidated; and 


liquidation of the business has the following consequences –


loss of resources – the assets of the business are stripped to the bones and often sold for far less than their real market value. And it’s a truism to say that that the sum of the individual parts would never match the sum of the whole entity. A company experiencing financial difficulties (especially in the current economic climate, where companies may find themselves in straitened circumstances for reasons beyond their own control) may nevertheless prove to be a viable “going concern” given an appropriate breathing space and better and tighter business management. Following the infamous “Rubicon” speech by President PW Botha in the mid-eighties some major companies in South Africa were caught in a very exposed uncovered foreign exchange position. This not only necessitated swift government intervention (in the form of a moratorium on the repayment of foreign loans) but also the co-operation of major banking institutions who combined their securities and agreed to appropriate and equitable repayment structures in terms of so-called “debt-workout consortium agreements”. The remarkable result was that virtually every one of the companies involved in this process recovered and all the parties were repaid in full (with interest) over a period of time. If the local financial institutions had not played their part they would have received a nominal payment against the indebtedness owed to them, and otherwise viable businesses would have been destroyed.


loss of intellectual property and capital invested into the business by its founders – and we should also pause to reflect here on the fact that many business failures occur in South Africa not because the original business idea was faulty, but because the originator runs out of two essential resources to sustain the growth of the business beyond a certain size, namely


financial resources; and/or


management expertise – it’s a far cry from designing and manufacturing a winning product to dealing with the myriad of other issues which make a successful business.











loss of employment for the workers – who until now have had very little say in the proceedings.





Secondly, other jurisdictions, such as the United States of America have successfully implemented  insolvency or bankruptcy structures similar to those contemplated in the business rescue process and provide working models for the benefits that can be derived from a process that does not amount to liquidation per se.





Thirdly, the criticism raised overlooks the following essential components of the business rescue plan procedure, namely –





there must be a “reasonable prospect of rescuing the company” from its financially distressed position before the company can voluntarily adopt the procedure or a court on application will order the procedure;





the decision to seek the protection afforded by business rescue proceedings must be communicated to all affected persons which would include a landlord, and these affected persons are afforded an opportunity to object thereto if they have grounds which show that there is no reasonable prospect for rescuing the company





the business rescue process will be under the control of a suitably qualified  investigator who is also obliged to form an opinion on whether there is a reasonable prospect of the company being rescued and if he or she at any time in the process believes that is not the case, must report that to the affected persons and the court and liquidation follows as a result;





These remedies and obligations apply very early in the process, and I can see very little room for the landlords to argue that they will be materially prejudiced by adherence to the time limits applicable in this case.





the requirement that all creditors be consulted on the business rescue plan that is proposed – which includes not only the right to attend meetings and court hearings in respect of the business rescue plan, but also the right to vote thereon, and even to propose amendments to it.





the participation of the employees in the process – this is a major but absolutely vital departure from both the current judicial management and insolvency procedures. One of the most important elements in this new procedure is the right afforded to the employees, as a group, to buy out any dissenting creditor or shareholder who has voted against approving the rescue plan.





the fact that at all stages of the proceedings the proposed rescue plan must produce a demonstrably better alternative for all creditors than a liquidation of the company





Fourthly, if the business rescue plan is not accepted or fails in its implementation (and  presumably a fair go will have been made at getting it to succeed), resort can still be made to liquidation proceedings. (By the way, the Bill and the explanatory memorandum both point out that the insolvency laws and their application to companies is another subject matter which is being reviewed – and has been for some time now – so we can expect further developments in this regard too in the future).








Don’t miss out on the insightful weekly newsletter on developments in respect of the Companies Act written by Graeme Fraser – that can be delivered to your desktop!


to find out more about the Weekly Newsletters – go to “Products” on our website.


or subscribe now 








Fifthly, businesses which are starting to slip down the slippery path usually start by stretching or failing to pay two important creditors early in the process – SARS and their landlords. So landlords who experience difficulties in collecting their rentals should become more proactive and not sit like Nero playing his fiddle why Rome burns. They should rather visit their tenant and work out their plan to assist the tenant through tough times.





Finally landlords will do well to recognize that some rental is better than none at all. Once you evict a tardy payer, there may not necessarily be another tenant knocking on the door wanting to be let in.





Graeme Fraser


BA LLB LLM HDip Tax






















