The David Lewis legacy
A former law partner of mine used to say: “You’re either pregnant or you’re not, there is no halfway mark!”
We suspect that much is also true of David Lewis who has headed the Competition Tribunal for the past ten years. You either love him or you hate him? Very few people have been able to take a neutral stance.
The following article entitled : “The stand-up achievements of a hardened cartel buster” was written by Hilary Joffe and published on the Business Day website (www.bday.co.za) on 29 May 2009 :
Davis Lewis was completely taken by surprise the first time people stood up when he walked into the room 10 years ago. A former trade unionist with a background in economics, Lewis had just been appointed the first chairman of the newly formed Competition Tribunal. And the lawyers who arrived to represent their clients at the tribunal’s makeshift courtroom in Pretoria immediately assumed the usual etiquette.
Ten years on, as Lewis comes to the end of his term of office, the room is larger and better equipped. But it was still overcrowded last week when Sasol appeared before the tribunal to confirm the R 250m fine it had agreed on with the Competition Commission after it conceded that its fertilizer business had been part of a cartel. These confirmation hearings tend to be little more than a formality and this one lasted only three hours – nothing like the weeks of hearings the tribunal has held on more complex merger and anticompetitive behaviour cases that have come before it.
But last week’s hearing was one of the last high-profile cases Lewis will preside over before he leaves office at the end of July, as required by competition legislation, which bars the tribunal chair from serving more than two terms. And the hearing had a significance that went way beyond its three hours, because it captured, in a way, just what it is that Lewis and his colleagues have built in those ten years.
It captured not only the authority that the tribunal has established for itself but also the extent to which its hearings and its judgments have started to change SA’s corporate culture and, arguably, to tip  the balance of power between business and society, holding firms and their chiefs to account for the way they do business and compete in the market.
The point of the Sasol story is that after years of aggressive litigation on the fertiliser case, Sasol last year did a total turnabout, agreeing to settle the case and launch an extensive probe into everyone of its businesses to root out any instances of collusion. It has found several cases of cartel behaviour in its ranks that it has reported to the commission and is co-operating in the commission’s investigations of these cases. And Sasol’s own probe of the fertilizer division eventually revealed that the collusion had been more deliberate than it had first seemed – which was why the fine was upped from R 188m to R 250m just days before the hearing. The tribunal had insisted that Sasol’s chairman, its CE and the head of its fertilizer division be present at last week’s hearing. They were there, not only showing contrition but also emphasising their resolve to clean out the company and prevent further abuses.
That SA’s largest industrial company was doing so was significant in itself. But for Lewis, the fact that it was Sasol, which he described as a “serial offender” was particularly significant. Sasol was once a state-owned enterprise, he points out, and some of the tribunal’s biggest cases have involved current or former state-owned enterprises, such as South African Airways and ArcelorMittal. No doubt the Telkoms and Eskoms of SA would have been at the tribunal too on allegations of anticompetitive practices such as price fixing or abuse of market power, had it had jurisdiction over them.
And SA might have been the better for it if it had. Lewis is more sceptical than he was a decade ago about what the state is able to do, and more convinced of the incredible power of competition to discipline businesses. As he puts it, in a reference to one of the first mergers that the tribunal overturned: “The best institution to impose discipline on the JD Group is Ellerines, not the ministry of furniture.”
In the quest for that discipline, Lewis and his colleagues have built the tribunal into one of the best of the new institutions created in post-apartheid SA. It has won itself a reputation internationally for the quality of its judgments and for its unquestioned independence. As a regulatory success story, the tribunal is often compared to the South African Revenue Services. Lewis finds the comparison flattering: he would like to think, he says “that we both developed a relationship with the business community that was not based on love and affection exactly but was based on respect.”
Ironically, perhaps, an important way the tribunal won that respect was through those legal niceties that so startled Lewis at first. His love-hate relationship with the legal profession is well known. He often shows impatience with nitpicking legal arguments and frustration with the endless and expensive litigation in which some competition cases have been tied up. He still emphasises that the tribunal was meant to be an administrative body, accessible to all, not a court. But he is clear that the fact that the tribunal behaved like a court from the start, and kept everything in the open, was the only way to achieve that “equation of power” that enabled it to command respect. He gives much of the credit for insisting on that to colleague Norman Manoim, a lawyer who along with Lewis was a full-time member of the tribunal from the beginning and who has been appointed to replace Lewis as chairman.
Lewis’s interest in competition policy came out of his participation in the early 1990s Industrial Strategy Project, a trade union led initiative that focused on developing industrial policy for the new democratic government. From there, Lewis went on to chair the Labour Market Commission that the then labour minister Tito Mboweni set up in the mid-1990s to devise SA’s new labour legislation, as well as to serve on the then Competition Board and to help draft the new competition legislation that was enacted in 1999 and provided the foundation for the new authority. Lewis himself came from a background, as he puts it, of “smoke-filled rooms” and negotiation. And at the Competition Board it was quite common for lawyers for the powerful parties to call up the board to chat about the case and offer to do a deal. But the tribunal put a stop to all that.
“From day one we made it clear that was not going to be our modus operandi, and people just accepted that” Lewis says. He speaks of the “wonders of the adversarial process” that often pits large and powerful companies against each other at the tribunal – Harmony and Mittal for example on a complaint of excessive steel pricing, or the multinational oil companies that threw huge resources into stopping Sasol’s merger with rival Engen.
Cases like that raised bigger issues, on the regulated pricing of fuel for example, that Lewis believes should have been followed through by government and consumer organisations. One of his great disappointments has been the weakness of SA’s consumer bodies.
But he is not disappointed at the high profile the competition authorities now enjoy, particularly after the spate of cartel cases in markets such as bread. The downside is that many in government and the unions now have excessive expectations of what competition policy can deliver by way of lower prices or better products and that’s reflected in legislative amendments that could be problematic for the authorities. But says Lewis : “I’d much rather our life was made difficult by a populace that wants us to be tougher than by a populace that doesn’t know what we do.”
And he points out that competition policy, or antitrust, has an unusual place in SA, because of its apartheid past. For many other developing economies antitrust law has been part of an agenda to liberalise markets. Here it was also viewed as an instrument to deal with the power of apartheid-era monopolies and white ownership of the economy. “Our roots are more in the old US tradition of antitrust, one that says beware of private concentrations of economic power” says Lewis. Which makes Sasol, perhaps, a fitting farewell.
So what will Lewis do next? He plans to do some teaching and some writing, and to take time off to think about how he can continue being effective in the competition field. He might even miss it, just a bit, when nobody stands up when he walks into a room. 
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