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The decisions of the Constitutional Court in the cases involving Jacob Zuma and related parties will of course have a significant application to the unfolding saga concerning Mr Zuma’s bribery and corruption trial.





The first judgment dealt with warrants issued in terms of section 29 of the National Prosecuting Authority Act, and concerned the validity of the terms of those warrants and the lawfulness of the manner of their execution. Nine legal issues were identified and answered by Langa CJ (and whose judgment is concurred with by nine other judges), namely:


is it in the interests of justice to grant leave to appeal – the answer to this was yes, but unfortunately for Mr Zuma that was the only point on which he succeeded;





should the prosecution have notified the applicants of the application for the issue of the warrants? No, especially if there is any likelihood that a suspect may destroy or tamper with any evidence likely to be the subject-matter of the search operation. At paragraph 83 the Court stressed that the requirement for a search warrant to be issued by a judicial officer is an important part of the protection of fundamental rights and, in particular the right of privacy. At paragraph 98, Langa CJ pointed out: “There is normally a risk that if suspects and their associates receive notice of an impending search, it is not unlikely that they will remove or destroy the evidence sought. It may well be that the more serious the crime, the more likely it will be that suspects or their associates will remove or destroy incriminating evidence. In the absence of such an inherent risk, a judicial officer may justifiably require notification of the party to be searched, for the Act does not preclude this. However, in the ordinary course the provision of notice to affected parties has the potential to frustrate the purpose of the detection and investigation of serious, complex and organized crimes, evidence of which is to be found in documentary form or stored on computers, which can be easily destroyed or altered. In this case the inherent risk was present.”


 


did the prosecution fail to disclose various material facts in that application? No. Granted the ex parte nature of the application the Court agreed that the State in applying for the search warrants had a duty of utmost good faith but conceded that: “in a complex and vast case such as the present, there can be no crystal-clear distinction between facts which are material and those which are not. There will always be room for debate.			…/Contd
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It follows that, in cases such as the present, an applicant for a search and seizure warrant will inevitably have to make a judgment as to which facts might influence the judicial officer in reaching its decision and which, although connected to the application are not sufficiently relevant to justify inclusion. The test of materiality should not be set at a level that renders it practically impossible for the State to comply with its duty of disclosure or that will result in applications so large they might swamp ex parte judges.”





Did Mr Du Plooy’s affidavit establish the need for a search and seizure operation under section 29 of the Act? Here the argument raised by the applicants was that the State could have proceed by way of issuing a subpoena under section 28 of the Act – once again the Court rejected this argument





Should the affidavit have expressly justified the need to seize every class of items mentioned in Annexure A? 





In determining this issue the Court grappled with the extent to which investigators should be obliged to stipulate in advance the items they expected their search to yield. At paragraphs [144] to [146] Langa CJ said: “Investigators should always have a clear idea, by virtue of their knowledge of the scope of the investigation and the terms of the search warrant, of what kinds or classes of items might have a bearing on the investigation. Investigators must have a reason to believe that an item might have a bearing on their investigation. Concomittantly they should also have a fair idea of what kind of items will be entirely irrelevant to that investigation. Therefore they should, at the very least, always limit their search to avoid examining the latter classes of items. They are never entitled to search through everything present in the hope that something relevant might be found.


This, however does not mean that investigators must always know in advance exactly what they are likely to be able to examine or seize. If, during the course of a search they come across an unforeseen item, they will have to exercise their judgment about whether it might have a bearing on the investigation, taking into account their duty to respect the privacy, dignity and freedom of the persons searched. It would often be appropriate for them to request information about the item from searched persons to aid that judgment but they are not obliged to do so nor are they obliged to believe the answer given. If an investigator, having considered all the relevant factors, has no reason to believe that an item might have a bearing on the investigation, he or she should refrain from examining or seizing them.


														…/Contd
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This approach, in a nutshell, may be described as follows: Investigators should restrict their search, examination and seizure to those classes of items that they have reason to believe might have a bearing on the investigation in question. That reason may flow from prior knowledge of the investigation, or it may occur to an investigator during the course of a search or emerge during a conversation with persons at the search premises, but a reason they must have. That reason, moreover, should also be sufficiently plausible to outweigh the countervailing risk that the item might be irrelevant to the investigation and examining it would amount to an invasion of privacy. Section 29 should not be interpreted to authorize the examination or seizure of an item in circumstances where there is no reason to believe that it might have a bearing on the investigation.”


Were the warrants overboard or unduly vague? After examining principles sent out the Plascon case, and particularly the requirement relating to the “intelligibility” of the warrant, the Court held that –


The test was an objective one – allowing for a subjective test would mean that every warrant would have to be perfectly tailored so that any person searched would in the light of his or her own subjective mental capabilities and education have a complete understanding of the scope of the search. Langa CJ took the view that the warrant must be “reasonably intelligible” in the sense that they were reasonably capable of being understood by the reasonably well-informed person who understand the empowering legislation and the nature of the offences under investigation;


Even when the test is satisfied that does not necessarily mean that both searcher and the searched will always agree on whether or not certain items fall within the ambit of the authorized search. Conceding the potential for such disagreements does not necessarily indicate that a warrant is unduly vague or overbroad. It would be impossible always to expect unanimity as to precisely which items fall within the terms of a search warrant.





Were the warrants unlawful for any other reason – none that the Court were prepared to entertain;


Langa CJ ended his analysis of the nature of the warrants in the following terms at paragraph [181] of the judgment; “To sum up, I conclude that our law requires that warrants are reasonably intelligible and clear; the warrants in question were indeed reasonably intelligible; they were not too broad in the light of the broad empowering provisions of the Act; the catch all paragraphs were not unduly vague or overboard; paragraphs 9, 10 and 11 of Annexure A of the warrants were lawful”.									…/Contd
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Were the warrants executed in a way that provided insufficient protection for the applicant’s legal professional privilege – this argument applied largely to the search of Attorney Hulley’s offices and the removal from there of two boxes of documents which had been sent to Mr Hulley by the attorneys who represented Mr Shabir Shaik in his trials. After examining the common law applicable to legal professional privilege, and particularly the need to exercise caution when searching an attorney’s office, the Court held that the very limited search that was undertaken, its short duration, and the removal of only the two specific boxes did not violate any of the principles set out;





If the search and seizure operations were unlawful for any reason should the Court grant a preservation order or should the seized items be returned to the Applicants? Given the answers to balance of the questions, the Court did not have to decide this issue.





The second judgment dealt with the lawfulness of the letter of request issued in terms of section 2(2) of the International Co-Operation in Criminal Matters Act 5 of 1996.


But the judgments will have further far-reaching implications for the way South African businessmen are prepared to meet the eventuality of a wide variety of “officers” who could come calling with requests to search premises and possibly seize property or documents of the company or business, under the authority of a power vested in them by a particular statute.


Without undertaking an exhaustive examination, a number of these situations spring immediately to mind, such as:





the SAPS investigating a suspected crime;


the messenger or deputy-sheriff wanting to serve court processes (including warrants of attachment or execution against movables);


SARS inspectors (including Customs and Excise personnel);


labour inspectors;


health and safety officials;


immigration officers.


TV license inspectors;


Census officials


Inspectors appointed by the Department of Water Affairs and Forestry			…/Contd
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The point I want to make is that each of these officials is empowered to do specific things in terms of very specific legislation – which is not necessarily the same in each instance.





We should therefore make sure that when that “official” is standing at the door we know:





how the official is supposed to identify himself or herself;


what documentation the official must produce to gain access to your premises – what does the document actually look like, what information must it contain and who must it be signed by for to have the appropriate authority; 


whether you have any right to deny access – for instance because the official is only allowed to enter your premises during normal business hours or after having given you sufficient notice of the intended visit (neither of which may necessarily be applicable)


whether you have a right to have your attorney present while the official conducts the investigation;


precisely what the official is entitled to do when you have granted access with particular reference –


what may the official inspect and if there are to be personal searches what procedures apply;


where may the official actually go on the premises;


is the official entitled to use any force to gain access to any part of the premises;


what is the official entitled to remove from your premises;


what are your rights once the search has taken place including being provided with copies of documents or receipts for items removed.





While the current Companies Act provides for various enquiries and investigations to be conducted into the manner in which the business affairs of the company were conducted (such as sections 417, 418, 424 and 440AA) there are no specific search and seizure provisions.													…/Contd											
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The position is different under the Companies Bill 2008 however – sections 177, 178 and 179 provide detailed coverage on issues such as –





the right of a judge or magistrate to issue a warrant to enter and search any premises if, from information on oath or affirmation, there are reasonable grounds to believe that –


a contravention of the Companies Act has taken place, is taking place, or is likely to take place;


anything connected with an investigation in terms of the Companies Act is in the possession of, or under the control of, a person who is on or in those premises.


the powers which are granted to the person who is authorised to enter and search the premises (section 178(1));


the obligation on person questioned in the course of the search of the premises to answer each question truthfully and to that person’s best ability, subject to the right against self-incrimination, which must also be explained to the person being questioned.


The right of the person being questioned to be assisted by an advocate or attorney (s 179(3))


The right of a person, during a search, to refuse to permit the inspection or removal of an article or document on the grounds that it contains privileged information, and the procedure that will apply when this right is envoked.


The use by a police officer of as much force as is reasonably required (including breaking a door or window of the premises) to overcome resistance to the entry and search of the premises





I have no doubt that if and when the Companies Bill is ultimately enacted, that there will be businessmen and their advisors who will need to read the Zuma judgment very carefully.





Kind Regards


Graeme Fraser


BA LLB LLM HDip Tax









































