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Having built the foundation, the topics flow fast and furious, and Prof Milman does not shrink from tackling some pretty prickly issues as the chapter headings (and some comments on the subject-matter dealt with will indicate) –





•	Comparing core regulatory strategies








“There is a fierce intellectual debate under way here. The orthodox view of companies is that they are creatures of the state, and, as they confer on their incorporators the considerable economic advantage of limited liability for the firm’s debts, it is entirely appropriate that in the public interest they be heavily regulated. This has been the view traditionally taken in English law and is a perspective that is shared in much of Continental Europe ....In more recent times, an alternative thesis (or more accurately collection of theses) has emerged. This alternative argument, which originated in North America, concentrates on the history of companies and argues that they arose through market evolution rather than by an act of state legislation. 








It then proceeds to expound the view that companies are good for society because of the positive contribution that they make to the economy by reducing transaction costs in the contracting process. Companies are at the hub of a web of repeat contracts, encompassing shareholders, directors, creditors, employees and other stakeholders. Therefore there is no need to excessively regulate companies because the effect of such an approach would be to dilute the undoubted economic benefits flowing from freely operating companies...In spite of the existence of these alternative perspectives, not even the most hardened zealot would deny that some regulation of limited companies is necessary. There is considerable dispute, however, on both the most efficient mode of such regulation and on the most appropriate degree of regulation. Consensus favours a cocktail of regulatory devices.”








Prof Milman suggests there are four methods available to regulate companies and identifies ten goals which regulation should attempt to achieve.
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After setting out certain essential propositions Prof Milman turns to issues such as –


Place of Incorporation v Real Seat 


Governing law of Corporations


Choice of Law and Corporate Disputes


Application of the Takeover Code





Dealing with transnational collapse


Transnational business failure is not a new phenomenon.


Prof Milman examines three potential “solutions” to the problems posed by transnational corporate collapse:


Common law solutions


Legislative responses


Multilateral approaches


Having taken his reader on a fascinating look at the issues enumerated above, Prof Milman ends his work by making some comments on the future of national corporate law systems. At the risk of “giving away the ending” I’ll let Prof Milman himself close:


“.....convergence is occurring in many areas of corporate law, but is it a panacea or an unqualified blessing? Substantive convergence that takes no account of enforcement possibilities, cultural heritage or wider institutional issues will be destined to achieve only limited success. Economic advantages may undoubtedly flow from the associated reduction in transaction costs where convergence occurs, but will the fountain of corporate law novelty dry up if it becomes entirely dependent on one source, namely US corporate law philosophy, with its obsessional focus on widely held public corporations?





It has been suggested that the credit crunch might trigger a new round of convergence in corporate regulation, with US models again leading the field. But as the credit crunch originated in the US, those market-based models might themselves be seen as tarnished goods. What the world financial crisis may do is change the path of convergence towards a common model using a wider range of regulatory tools. Those tools may not necessarily be American-designed.
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“Another device that has evolved is the use of a judicial protocol or concordat between courts. An early example of its usage is found in the aftermath of the Maxwell Communications Corporation collapse. Although welcome, such concordats smack of ad hoc solutions brought about by the lack of a more formal framework.” (p116)








“We have asserted that the regulatory tool of disqualification of unfit directors plays an important part in UK company law, by offering protection to the public against future abuse of limited liability. We have also noted that there is no bar upon a foreign individual being registered as a director under English law. Foreign directors of foreign companies that are being wound up here may be the subject of English disqualification procedures. But what of unfit / undesirable foreign directors who might flit from jurisdiction to jurisdiction, exploiting the advantages offered by limited liability companies and wreaking havoc in the process? The law must address this scenario.” (p118)








It is interesting to note that new South African Companies Act 2008 (which is still to come into operation) has :


A ground on which a person can be disqualified from being a director if the person has been convicted “in the Republic or elsewhere, and imprisoned without the option of a fine, or fined more than the prescribed amount, for theft, fraud, forgery, perjury, or an offence involving fraud, misrepresentation or dishonesty...”





Introduced a procedure whereby a director of a company can be declared to be a ““delinquent” director and which effectively prevents that person from being appointed a director of a company for specified periods (in some instances for life) and while there are references to concepts such as “any legislation”, “any company” it is not clear whether this is meant to include foreign companies.





Corporate Law and conflict of laws


In this Chapter Prof Milman examines a number of instances where corporate law comes into contact with the rules of private international law.
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Reception of overseas companies by the English legal system


“English law has a long history of affording recognition to foreign entities which have not incorporated as such under the processes provided by English law.”








Prof Milman does sound a cautionary note when he points out that “the residency of a company could be relevant for a host of legal reasons – for example, taxation or jurisdictional matters. A company may be incorporated in this country, but treated as non-resident for the above purposes. Conversely, a foreign company could be regarded as resident here. The acid test in all cases is to identify where the central control and management is based.” (p96)





This Chapter explores a number of strategic options, the application of the Companies Act in broad and more specific terms, foreign companies and listing rules, foreign companies in litigation, and the obligation to register company charges.





Cooperation with foreign courts and overseas regulators


“In a globalised economy, domestic courts will increasingly be called upon to deal with parties or assets located in foreign jurisdictions. A range of strategies has emerged to combat this problem. One controversial methodology is to apply directly English law beyond the shores of this jurisdiction – that is, in an ‘extraterritorial’ fashion. This is a vexed issue in international law generally...” (p110)








“Asserting extraterritorial jurisdiction is hardly a diplomatic or constructive way forward in the modern world. Fortunately, for many years a principle of judicial comity between courts of different nations has emerged as an alternative way forward. Comity has many aspects to it. Clearly, there is an element of reciprocity involved; and therefore comity will only be extended to the courts of those foreign jurisdictions that in turn extend their comity to the UK courts. The comity approach might result in the recognition of foreign entities. It could more often feature practical cooperation between courts in particular cases. It might lead to a policy of non-intervention in foreign legal processes. It could involve the enforcement of foreign judgments.” (p112-113).
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The man on the Clapham omnibus could be forgiven for dismissing the fact that I was enthralled by this book. He would no doubt point out that I have spent a considerable part of my waking hours since March 2004 studying, writing about and lecturing on the Review of Company Law in South Africa that commenced around that time. Accordingly, he’d decide I’d be expected to find Prof Milman’s monograph more than a trifle interesting. Even though I may be tempted to concede that line of reasoning, there is so much in this work that made it not only a compelling read, but definitely a resource to which I can see myself returning many times in the future to obtain a global perspective on an aspect of company law.





“This book seeks to examine whether, and, if so, to what extent, UK company law has been affected by those processes of globalisation that have increasingly had a bearing on the course of our modern lives.” (page 1)








The book’s core focus is on the development of Company Law in the UK, but its real worth lies in the manner in which Prof Milman draws on his academic experience to compare the approaches of an array of jurisdictions to complex legal themes involving corporate law 2





Starting from a brief examination of the concept of globalization, Prof Milman proceeds with an informative and interesting analysis of corporate legal history and legal systems (which he divides into a number of “families” – South Africa he decides is difficult to fit into any model!).	
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•	Commonality of fundamental principles





In this Chapter Prof Milman discusses the implications of ten core principles –


o	The company as a separate entity;


o	Limited liability


o	Legal recognition for shares : protection for shareholders


o	Regulating directors as managers


o	Providing for equality of creditors


o	Providing for differential treatment for Public / Private companies


o	Establishing effective procedures for Incorporation / Dissolution of Companies


o	Ensuring that Companies remain subject to state control


o	Maintaining Confidence in Capital markets


o	Enabling Companies to grow and restructure








•	Foreign shareholders and non-resident controllers





In this Chapter Prof Milman considers the relationship between UK Company Law and a range of overseas players, namely foreign shareholders and non-national directors.





“This is a topical question at the start of the 21st century. There is much media attention being paid at the moment to the fact that UK firms are being bought up by foreign investors at a record rate. The number of English Premier League football clubs falling under overseas control has merely served as a microcosm highlighting this more pervasive issue for the average man and woman in the street.”





Of interest to South African readers would be the short discursus entitled “The Corporate Director Phenomenon” – a situation permitted under UK law, but a concept that has been consistently rejected in SA law.
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In summary, therefore, we can safely assert that convergence in corporate law is a real phenomenon, but we cannot say that its total victory is assured (or even desirable). Dissent and diversity are ideals that corporate lawyers should not surrender simply on the grounds of supposed economic efficiency.”








Not only will that ending serve to stimulate many further debates but of course it opens up the possibility of further “monographs” by Prof Milman as he tracks developments into the future.








This work is highly recommended to every corporate lawyer who thinks more about the law than just what is presently found in statute or case law or the law as presently stated in his or her own jurisdiction.














Footnotes :


Fn 1 –	 Prof David Milman has been an academic since 1978. He was at the University of Manchester for 27 years and held office there as Dean of Law 1995-1997. He joined the Law School at Lancaster University in 2005, holding the office as Director of Postgraduate Studies in Law and became Head of Department in August 2008. Prof Milman has written and published extensively and is a frequent speaker on the professional conference circuit. 


Fn 2 – 	Prof Milman points out that as far as he is concerned the terms “Company Law” or “Corporate Law” are interchangeable. The fact this branch of law is more usually labelled as “Corporate” rather than “Company” is an indicator of a growing US influence on discourse.
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