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Ebrahim v Airports Cold Storage (Pty) Ltd [2008] ZASCA 113 (“the Ebrahim case”)





It has been said that hard cases make for good law – essentially it’s by looking at the cases at the opposite ends of the continuum that we can establish what lies in-between the two extremes. When it comes to corporate governance the Ebrahim case illustrates exactly how one should not conduct business through a close corporation (or for that matter a company).


 


What I fear however is that the Ebrahim’s are not an isolated example. There are many small entrepreneurs, who through lack of the appropriate training, have no idea on how to separate their own personal identities and assets from those of the corporate vehicle through which they have chosen to conduct business. In doing so, they run the risk of depriving themselves of one of the major benefits the corporate enterprise.





Nizaar Ebrahim and his father Abbas Ebrahim appealed against a judgment in the Cape High Court which declared them personally liable for a debt of a close corporation (“the CC) incurred to Airports Cold Storage (ACS) during its short operational life in 2005. For 3 months from March of that year ACS had supplied the CC with frozen meat, poultry and other comestibles. Payments initially flowed but slowed to a trickle and eventually dried up in June when invoices totaling R 278 000 were outstanding. ACS placed the CC in liquidation only to discover that despite recorded deliveries invoiced at over R 1,8million, the cupboard was bare and cash in hand totaled only R 254. The CC had no other assets.





In the Court a quo the Ebrahims were held to be personally liable under section 64(1) of the Close Corporations Act because during the period March to August 2005 the CC’s business was conducted recklessly or for fraudulent purposes or with intent to defraud its creditors. They were further personally liable under section 65 because their incorporation and use of the CC constituted a gross abuse of the juristic personality of the CC as a separate entity. Finally, Ebrahim jnr, as member of the CC was in addition also liable under section 63(h) of the Act because he allowed the office of accounting officer of the CC to remain vacant for more than 6 months.
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So how did the Ebrahim’s conduct the business of the CC:





the sole business records of the CC consisted in Croxley Invoice Books;


although the CC had charged its customers VAT, no VAT returns were submitted to SARS and no VAT payments were made (apparently an amount of R 200 000 odd was due to SARS);


there were no conventional books of account – apart from its payments to ACS and to a cold storage facility there was not a single record of any expense recorded in any documents provided after liquidation;


even though the employee complement numbered between ten and twenty, there were neither payslips nor PAYE returns;


only a small portion of the CC’s cash takings or other receipts was deposited into any bank account;


The Ebrahims passed over to the CC the entire debt owed to ACS by Zaki CC, the entity with which ACS had been trading prior to March 2005. This was an amount of R 600 000. The CC received no consideration for taking over Zaki’s debt. The Ebrahim’s just did it. Judge Cameron had this to say about this element of the case :





“[17] With commendable candour, Ebrahim junior avowed that he regarded the transfer of Zaki’s debt to the CC as ‘just a formality’. This was plainly truthful. For him the CC was simply a shell and a shape, for ad hoc use at the convenience of the Ebrahims’ trading circumstances. The transcription of the debt was merely a book entry made against one book entity rather than another. But what this showed equally plainly is that he had no conception of, nor respect for, the fact that the CC was a distinct legal entity with a separate legal existence; that to sustain its separateness the law exacts compliances and formalities; and that it could not be used at will as the receptacle of another entity’s accumulated debts.





[18] The statutory provision targets just such heedlessness of corporate autonomy and form. The transfer of Zaki’s debt without any quid pro quo showed reckless disregard for the CC’s solvency, for its ability to repay the debts it incurred, and for its capacity as a legal entity to accumulate and preserve assets of its own.
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(It is no doubt with an eye to the importance of a corporate entity’s independent asset-accumulating capacity that Henochsberg says that ‘recklessly’ means carrying business on ‘by conduct which evinces a lack of any genuine concern for its prosperity’)





[19] Having started by fecklessly encumbering the CC with a massive debt, everything else the Ebrahims did in relation to it manifested more of the same. Their stewardship failed to pay heed to the consequences of their actions for the CC’s independent well-being. Its entire existence was, in Ebrahim junior’s telling words, ‘just a formality’. This explains the failure to keep any records or accounts or to keep track of cash and other receipts. The consistent disregard of the independent well-being of the CC as a separate entity constituted reckless carrying on of its business as contemplated by s 64. And it is clear that this manner of doing business is what left the plaintiff out of pocket”








Reading that litany of irregularities, it is not all surprising that neither the Cape High Court nor the Supreme Court of Appeals were prepared draw a distinction between the separate corporate identity of the CC and the Ebrahim’s in their personal capacities – they were at all times and for intents and purposes (including liability for the amount owed to ACS), one and the same person.








And so it was that Cameron JA reached the conclusion that :


“The evidence fully warranted the trial judge’s conclusion that the CC was ‘essentially a family business or conglomerate of family businesses.’ So too was the corollary, that reckless disregard of corporate form and requirements and accountability pervaded the management of the family business.”








Kind Regards


Graeme Fraser BA LLB LLM HDip Tax





Should you require a copy of the full judgment delivered in this case – email Graeme or Vel at : � HYPERLINK "mailto:legaleagles@srvalley.co.za" ��legaleagles@srvalley.co.za�
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