




















































Companies Act Online





Directors’ Trouble from Down Under!





The recent decision handed by down by Australian Federal Court Judge John Middleton in the case of Australian Securities and Investments Commission v Healey [2011] FCA 717 on 27th June 2011 (“the Centro judgment”) should be compulsory reading for South African directors and afterwards they should make sure its principles are applied every time they make decision concerning the company they serve. 





So what’s this case about?





Brain Healey, the non-executive Chairman and six other directors plus the Chief Financial Officer of the Centro Property Group (“Centro”) faced allegations from the Austrialian Securities and Investments Commission (“ASIC”) that they had contravened sections of the Corporations Act 2001 arising from their approval of the consolidated financial statements of Centro, which incorrectly reflected substantial short-term borrowings as “non-current liabilities”.





The critical facts and import of the decision were stated by Judge Middleton in the following terms (at paragraphs 8 – 23 of his judgment): 





8.	By way of briefest summary, I make the following comments regarding the directors. The directors are intelligent, experienced and conscientious people. There has been no suggestion that each director did not honestly carry out his responsibilities as a director. However, I have found, in the specific circumstances the subject of this proceeding, that the directors failed to take all reasonable steps required and acted in the performance of their duties as directors without exercising the degree of care and diligence the law requires of them.





The 2007 annual reports of Centro Properties Group (‘CNP’) and Centro Retail Group (‘CER’) failed to disclose significant matters. In the case of CNP, the report failed to disclose some $1.5 billion of short-term liabilities by classifying them as non-current liabilities, and failed to disclose guarantees of short-term liabilities of an associated company of about US$1.75 billion that had been given after the balance sheet date. In the case of CER, the 2007 annual reports failed to disclose some $500 million of short-term liabilities that had been classified as non-current. 





This proceeding is not about a mere technical oversight. The information not disclosed was a matter of significance to the assessment of the risks facing CNP and CER. Giving that information to shareholders and, for a listed company, the market, is one of the fundamental purposes of the requirements of the Act that financial statements and reports must be prepared and published. The importance of the financial statements is one of the fundamental reasons why the directors are required to approve them and resolve that they give a true and fair view. 
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The significant matters not disclosed were well known to the directors, or if not well known to them, were matters that should have been well known to them. 





In the light of the significance of the matters that they knew, they could not have, nor should they have, certified the truth and fairness of the financial statements, and published the annual reports in the absence of the disclosure of those significant matters. If they had understood and applied their minds to the financial statements and recognised the importance of their task, each director would have questioned each of the matters not disclosed. Each director, in reviewing financial statements, needed to enquire further into the matters revealed by those statements. 





The central question in the proceeding has been whether directors of substantial publicly listed entities are required to apply their own minds to, and carry out a careful review of, the proposed financial statements and the proposed directors’ report, to determine that the information they contain is consistent with the director’s knowledge of the company’s affairs, and that they do not omit material matters known to them or material matters that should be known to them. 





A director is an essential component of corporate governance. Each director is placed at the apex of the structure of direction and management of a company. The higher the office that is held by a person, the greater the responsibility that falls upon him or her. The role of a director is significant as their actions may have a profound effect on the community, and not just shareholders, employees and creditors. 





This proceeding involves taking responsibility for documents effectively signed-off by, approved, or adopted by the directors. What is required is that such documents, before they are adopted by the directors, be read, understood and focussed upon by each director with the knowledge each director has or should have by virtue of his or her position as a director. I do not consider this requirement overburdens a director, or as argued before me, would cause the boardrooms of Australia to empty overnight. Directors are generally well remunerated and hold positions of prestige, and the office of director will continue to attract competent, diligent and intelligent people. 





The case law indicates that there is a core, irreducible requirement of directors to be involved in the management of the company and to take all reasonable steps to be in a position to guide and monitor. There is a responsibility to read, understand and focus upon the contents of those reports which the law imposes a responsibility upon each director to approve or adopt. 
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Whether this was sufficient or not to bring information to the attention of the directors, there was other information the directors had through documents that showed CER’s short-term debt, which was an important issue for the directors: 


A Board Submission dated 26 June 2007 prepared by Mr Shane Dudley which was entitled CER Management Report May 2007 and stated that there had been no change in either Domestic or US funding for CER during the month.


A Board Submission dated 23 July 2007 prepared by Mr Shane Dudley which was entitled “CER Management Report – June 2007” and stated that there had been no change in either Domestic or US funding for CER during the month. 


The “Centro Banking Facilities Review” paper which in relation to CER Working Capital Facility – Extension of Facility requested the Board to approve a variation to extend the maturity date of the facility from 30 September 2007 to 31 March 2008. 


The minutes of the meeting of the CRL and CMCSM board meeting held on 6 September 2007 which record in relation to CER Working Capital Facility – Extension of Facility that the board approve the variation of the facility agreement with Commonwealth Bank of Australia Limited (‘CBA’) to extend the Maturity Date of the facility from 30 September 2007 to 31 March 2008.





In relation to this submission relating to the extent of the papers, I also make the following observations. A board can control the information it receives. If there was an information overload, it could have been prevented. If there was a huge amount of information, then more time may need to be taken to read and understand it. The complexity and volume of information cannot be an excuse for failing to properly read and understand the financial statements. It may be for less significant documents, but not for financial statements. As Mr Hullah accepts himself, the information was provided each month. The fact that information was provided in a different context does not detract from the fact that the directors were in possession of the information. The information was provided to the directors by management for a reason. 





I have already found that each director knew of the current interest bearing liabilities and of the guarantees. Each director was aware of or should have been aware of the relevant accounting principles which would have alerted each director to the apparent error in the proposed financial statements. Each director could then and should have made the relevant enquiries, if they had taken all the reasonable steps required of them. The directors did not focus upon or properly consider the issues the subject of ASIC’s allegations. Each director may have had different reasons for not focusing. For instance, Mr Scott did not focus, as he was concentrating on the key risk areas and investors, and did not consider the existence of current debt liabilities as a problem. Mr Scott considered that the concern of investors at the time was with total liabilities. Mr Scott assumed that management and the advisors would bring to his attention any information necessary, and did not turn his mind specifically to the guarantees or to short-term debt. 
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In my opinion, these references support an obligation on directors to have an enquiring mind, and look themselves at the financial statements. They reflect my own view of what is required of the directors in this proceeding, and what is required by the Act and the case law. 


The defendants contend that what ASIC requires of directors is a far cry from what best practice in the real world requires of directors. I do not agree.








It was submitted by the non-executive directors that on no reasonable basis could it be suggested that the non-executive directors were required to scrutinize and cross check all of the papers and annexures provided to the Board each month in the sort of detail as ASIC propound in respect of the Funding and Financial Risk Management submission. It was submitted that the Funding and Financial Risk Management paper held no particular significance above any of the other Board papers at the time. The non-executive directors considered that the papers in Section B for decision and the CEO’s monthly management reports in Section C were more important than the Funding and Financial Risk Management paper. In my view, this submission ignores that fact that over a period of time the information was provided, and each director would have or should have accumulated sufficient knowledge of what was contained within the papers and annexures, with reference being made to that material and information during discussion or otherwise. 





In relation to CER’s debt, the non-executive directors submitted that ASIC relied solely on two pages of the CER 2007 Business Plan. Those two pages formed part of a Board pack of more than 1180 pages, provided in May 2007, and the information upon which ASIC relied was not referred to in the Executive Summary section of the CER 2007 Business Plan (which was itself a 72 page document). Nor was the information upon which ASIC relied covered in the presentation on the business plan delivered to the directors at their meeting in June 2007. 
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The Act explicitly requires that the declaration required by s 295(4) and the annual directors’ report must be made in accordance with a resolution of the directors. In that manner the Act imposes ultimate responsibility for those matters upon the directors in a way that they cannot delegate. They must themselves determine to adopt the required resolution. 





Whilst the Act now requires that the annual directors’ report be prepared by the entity, rather than by the directors themselves, the report must be made in accordance with a resolution of the directors and must be signed by a director. Whilst the obligation to “prepare” it is placed on the entity, the directors have an important responsibility for the contents of the report. Additionally, the financial report which a company must prepare must contain a declaration by the directors that the financial statements comply with the accounting standards and give a true and fair view, and must contain the directors’ opinion as to whether there are reasonable grounds to believe that the entity will be unable to pay its debts as and when they become due and payable and as to whether the financial statements are in accordance with the law: s 295(4). Whilst, again, the obligation to “prepare” the directors’ declaration is placed on the entity, the directors have a primary responsibility for the declaration. In essence, the Act requires directors to take particular responsibility for the company’s financial reports. 





This is not to say that directors are not entitled to seek assistance in carrying out their responsibilities, and may rely on others. ….





However, even here the extent of reliance should not be taken too far. The purpose of the introduction of s 295A was according to the Explanatory Memorandum to the Bill introducing the requirement to “ensure that those who are responsible for the preparation of financial statements are accountable for their content thereby heightening the accountability of senior management”: Explanatory Memorandum, paragraph 4.330. Section 295A was not to detract from the responsibilities otherwise imposed upon directors. 





It is apparent that the legislative scheme imposes overall responsibility for the financial report and the directors’ report upon the directors. When the Bill for the legislation that introduced s 295A was introduced, the Explanatory Memorandum also stated that:


... having executive sign off to the board of directors is the preferred option. This approach will retain the overall responsibility of directors for the financial statements but will at the same time impose a specific requirement on those responsible for preparing the statements to turn their minds to the actual legal requirements and compliance with the accounting standards.
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No less is required by the objective duty of skill, competence and diligence in the understanding of the financial statements that are to be disclosed to the public as adopted and approved by the directors. 





No one suggests that a director should not personally read and consider the financial statements before that director approves or adopts such financial statements. A reading of the financial statements by the directors is not merely undertaken for the purposes of correcting typographical or grammatical errors or even immaterial errors of arithmetic. The reading of financial statements by a director is for a higher and more important purpose: to ensure, as far as possible and reasonable, that the information included therein is accurate. The scrutiny by the directors of the financial statements involves understanding their content. The director should then bring the information known or available to him or her in the normal discharge of the director’s responsibilities to the task of focussing upon the financial statements. These are the minimal steps a person in the position of any director would and should take before participating in the approval or adoption of the financial statements and their own directors’ reports. 





The omissions in the financial statements the subject of this proceeding were matters that could have been seen as apparent without difficulty upon a focussing by each director, and upon a careful and diligent consideration of the financial statements. As I have said, the directors were intelligent and experienced men in the corporate world. Despite the efforts of the legal representatives for the directors in contending otherwise, the basic concepts and financial literacy required by the directors to be in a position to properly question the apparent errors in the financial statements were not complicated. 








The judgment extends to 589 paragraphs and in this article it is of course not possible to do justice to more than a selection of them, before making some remarks and observations that are pertinent to the position in South Africa, especially in the light of the Companies Act 2008 which has recently become operational.





 But other interesting paragraphs include:





In my view, the objective duty of competence requires that the directors have the ability to read and understand the financial statements, including the understanding that financial statements classify assets and liabilities as current and non-current, and what those concepts mean. This classification is relevant to the assessment of solvency and liquidity. Equally, a director should have an understanding of the need to disclose certain events post balance sheet date. It would not be possible for a director to form the opinion required by � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/num_act/ca1981107/s295.html" �s 295(4)(d)� without such an understanding. It is not suggested that a director could vote in favour of a resolution in support of the required directors’ statements when he did not hold the opinions referred to at all.
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All directors must carefully read and understand financial statements before they form the opinions which are to be expressed in the declaration required by s 295(4). Such a reading and understanding would require the director to consider whether the financial statements were consistent with his or her own knowledge of the company’s financial position. This accumulated knowledge arises from a number of responsibilities a director has in carrying out the role and function of a director. These include the following: a director should acquire at least a rudimentary understanding of the business of the corporation and become familiar with the fundamentals of the business in which the corporation is engaged; a director should keep informed about the activities of the corporation; whilst not required to have a detailed awareness of day-to-day activities, a director should monitor the corporate affairs and policies; a director should maintain familiarity with the financial status of the corporation by a regular review and understanding of financial statements; a director, whilst not an auditor, should still have a questioning mind. 





A board should be established which enjoys the varied wisdom, experience and expertise of persons drawn from different commercial backgrounds. Even so, a director, whatever his or her background, has a duty greater than that of simply representing a particular field of experience or expertise. A director is not relieved of the duty to pay attention to the company’s affairs which might reasonably be expected to attract inquiry, even outside the area of the director’s expertise. 





The words of Pollock J in the case of Francis v United Jersey Bank � HYPERLINK "http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281981%29%20432%20A%202d%20814" \o "View LawCiteRecord" �(1981) 432 A 2d 814�, quoted with approval by Clarke and Sheller JJA in Daniels v Anderson � HYPERLINK "http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281995%29%2037%20NSWLR%20438" \o "View LawCiteRecord" �(1995) 37 NSWLR 438�, make it clear that more than a mere ‘going through the paces’ is required for directors. As Pollock J noted, a director is not an ornament, but an essential component of corporate governance. 





Nothing I decide in this case should indicate that directors are required to have infinite knowledge or ability. Directors are entitled to delegate to others the preparation of books and accounts and the carrying on of the day-to-day affairs of the company. What each director is expected to do is to take a diligent and intelligent interest in the information available to him or her to understand that information, and apply an enquiring mind to the responsibilities placed upon him or her. Such a responsibility arises in this proceeding in adopting and approving the financial statements. Because of their nature and importance, the directors must understand and focus upon the content of financial statements, and if necessary, make further enquiries if matters revealed in these financial statements call for such enquiries. 
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The other directors relied solely on management and their advisors to be properly informed of information relevantly to be put into the financial statements. 





The differences between the individual analysis of each director provided by ASIC, in my view, do not detract from the above position pertaining to each director and the findings I make. Whether, for instance, a director went through the financial statements ‘line by line’, he is not thereby taking all reasonable steps, if the director in doing so is not focussed for himself upon the task and considering for himself the statutory requirements and applying the knowledge he has of the affairs of the company. 





The failure to notice certain omissions may well be explicable – but here the directors, in some cases on their own admission, clearly looked solely to management and external advisors. If they had acted, as Senior Counsel for ASIC suggested, as the final filter, taking care to read and understand the financial accounts, the errors may have been discovered earlier than they were. 





In relation to each director in his capacity as a director (or officer) of each relevant entity as pleaded in the amended statement of claim and to the extent relief is sought in the amended application, I find that each director failed to take the following reasonable steps and failed to take the following steps that a reasonable person would have taken if they were in the director’s position:……..


(he lists what they should have done!)





So that is the position as stated in terms of Australian company law. What does the the Companies Act 2008 (“the Act”) have to say about the issues raised in the Centro judgment.





Firstly, section 76(3)(c) of the Act requires that a director of a company, when acting in that capacity, must exercise the powers and perform the functions of a director with the degree of care, skill and diligence that may reasonably be expected of a person –


Carrying out the same functions in relation to the company as those carried out by that director (ie this is an objective test and one of the reasons why the Centro judgment is important for directors – because it objectively sets the standard we can expect of directors regarding the contents of the financial statements); and


Having the general knowledge, skill and experience of that director (ie this is a subjective test which looks at the particular director).
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Section 31(3) goes further and provides in subsection (b) that the annual financial statements must include a report by the directors with respect to the state of affairs, the business and profit or loss of the company, or of the group of companies, if the company is part of a group, including –


any matter material for the shareholders to appreciate the company’s state of affairs;  and  


any prescribed information.





There is no prescribed format in which the report of the directors must be couched in terms of the Act. However Chapter 9 of the King Report III is devoted to the issue of “integrated reporting and disclosure” of the company’s performance in terms of both its finances and sustainability and has some clear guidelines which prudent directors would be well advised to follow.





For the sake of completeness we have set out the contents of Chapter 9 of the King Report III as Appendix “A” to this note, but one or two points which it is convenient to highlight are found in the following paragraphs:





“2	A company should have controls to enable it to verify and safeguard the integrity of its integrated report. In this regard the board should ensure that the company has implemented a structure of review and authorisation designed to ensure the truthful and factual presentation of the company’s financial position. The structure should include:





review and consideration of the financial statements by the audit committee; and


a process to ensure the independence and competence of the company’s external auditors.





4	A structure as described above does not diminish the ultimate responsibility of the board to ensure the integrity of the company’s integrated report.





5	The integrated report should be prepared every year and should convey adequate information about the operations of the company, the sustainability issues pertinent to its business, the financial results, and the results of its operations and cash flows.





6	Reporting effectively about the goals and strategies of the company, as well as its performance with regard to economic, social and environmental issues, also serves to align the company with the legitimate interests and expectations of its stakeholders, and at the same time, obtain stakeholder buy in and support for the objectives that the company is pursuing. This support can prove to be invaluable during difficult times, for instance when the company needs certain approvals or authority, or when it needs and relies on the confidence and loyalty of customers.
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Section 76(4) of the Act which is generally regarded as affording directors the “safe-harbour” defences, also requires that the director must have taken “reasonably diligent steps to become informed about the matter.” 





So even if a particular director under the subjective test referred to above could argue that he or she had little or no experience regarding financial statements, in our view section 76(4) would still necessitate an examination of the steps that director took to become informed about the matter. Again the Centro judgment would seem to indicate that it is incumbent on all directors to ensure that they understand the financial affairs of the company and how these are reflected in the annual financial statements.





Section 1 of the Act also defines the term “knows”, “knowing” and “knowingly”, when used with respect to a person, and in relation to a particular matter, as meaning that the person either –


had actual knowledge of the matter;


was in a position in which the person ought to have –


had actual knowledge;


investigated the matter to an extent that would have provided the person with actual knowledge; or


taken other measures, which if taken, would reasonably be expected to have provided the person with actual knowledge of the matter.





It is clear from this definition that even where a director does not have “actual knowledge” of a particular state of affairs, he or she may not just turn a blind eye to matters, The director must take steps that could or should result in actual knowledge – and the director will be judged by what steps were taken by him or her in the particualr circumstances to gain the required level of knowledge. 





Section 30(1) of the Act provides that each year, a company must prepare annual financial statements within six months after the date of its financial year, or such shorter period as may be appropriate to provide the required notice of an annual general meeting in terms of section 61(7). 





The primary obligation is therefore on “the company” to prepare the annual financial statements. But the story does not end there.
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7	Integrated reporting should be focused on substance over form and should disclose information that is complete, timely, relevant, accurate, honest and accessible and comparable with past performance of the company. It should also contain forward-looking information.





8	The annual financial statements should be included in the integrated report.





9	The board should include commentary on the company’s financial results. This commentary should include information to enable a stakeholder to make an informed assessment of the company’s economic value, by allowing stakeholders insight into the prospects for future value creation and the board’s assessment of the key risks which may limit those prospects.”








South African Directors’ and the Annual Financial Statements





It would be impossible for the directors of any company to comply with the provisions of paragraph 9 above unless they had a proper understanding of and actually considered the application of the information that was presented in the annual financial statements of the company.





Section 30(3)(c) of the Act extends the obligations contained in subsection (b) and stipulates that the annual financial statements of a company must be approved by the board and signed by an authorised director.





This stipulation brings South African director squarely within the perameters of the Centro judgment – especially paragraph 15 quoted above where Middleton J stated that when documents are approved or adopted by directors “what is required is that such documents, before they are adopted by the directors, be read, understood and focussed upon by each director with the knowledge each director has or should have by virtue of his or her position as a director.”
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Knows, Knowing, Knowingly





The Act also provides in section 29(6) that a person is guilty of an offence if the person is a party to the preparation, approval, dissemination or publication of any financial statements, including any annual financial statements knowing that those statements –


fail in a material way to comply with the requirements of subsection (1) that financial statements satisfy financial standards as to form and content, and present fairly the company’s business transactions and financial position,  


are materially false or misleading.





Once again we stress the importance and application of the definition of “knows”, “knowing” and “knowingly” as set out in section 1 of the Act. Pollock J stated in the case referred to by Middleton J in paragraph 19 of the Centro judgment: much more is expected of directors than merely going through the motions. 





Financial Affairs of the Company


Each company director should be able to understand the implications of all aspects of the financial affairs of the company -


how the financial statements work


how the annual financial statements work


whether they require to be audited or not


whether the statements accurately reflect the business of the company


Directors must realise that they are exposed to be being held accountable if anything goes awry, and should immediately insist that the company assists him or her to obtain the appropriate training, enabling them to perform their duties at optimum level.





Kind Regards


Graeme Fraser and Veldra Morris


� HYPERLINK "http://www.companiesactonline.co.za" ��www.companiesactonline.co.za�


Up to date expertise for your business


Graeme Fraser BA LLB LLM HDip Tax





Disclaimer: The advice contained herein 


is of general application and is not intended 


to be legal advice. This document may be


downloaded for your private use and may not


be on-sold by any person.
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Appendix “A”








King Report III – Chapter 9: Integrated reporting and disclosure





Principle 9.1: The board should ensure the integrity of the company’s integrated report.





Integrated reporting means a holistic and integrated representation of the company’s performance in terms of both its finances and its sustainability. This can take the form of a single report or dual reports. The emphasis is on substance over form and integration should not be reduced merely to the manifestation in physical terms of one or more documents. While a truly integrated report should be presented in one document, it can be presented in more than one document. If the integrated report encompasses more than one document, the documents should be made available at the same time and disclosed as an integrated report.





A company should have controls to enable it to verify and safeguard the integrity of its integrated report. In this regard the board should ensure that the company has implemented a structure of review and authorisation designed to ensure the truthful and factual presentation of the company’s financial position. The structure should include:


review and consideration of the financial statements by the audit committee; and


a process to ensure the independence and competence of the company’s external auditors.





3	The audit committee’s role in sustainability reporting should be to assist the board in approving the disclosure of sustainability issues in the integrated report by ensuring that the information is reliable and that no conflicts or differences arise when compared to the financial results. Concerning its reliability, the audit committee should recommend independent assurance over the sustainability reporting to the board.





4	A structure as described above does not diminish the ultimate responsibility of the board to ensure the integrity of the company’s integrated report.





5	The integrated report should be prepared every year and should convey adequate information about the operations of the company, the sustainability issues pertinent to its business, the financial results, and the results of its operations and cash flows.
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6	Reporting effectively about the goals and strategies of the company, as well as its performance with regard to economic, social and environmental issues, also serves to align the company with the legitimate interests and expectations of its stakeholders, and at the same time, obtain stakeholder buy in and support for the objectives that the company is pursuing. This support can prove to be invaluable during difficult times, for instance when the company needs certain approvals or authority, or when it needs and relies on the confidence and loyalty of customers.





7	Integrated reporting should be focused on substance over form and should disclose information that is complete, timely, relevant, accurate, honest and accessible and comparable with past performance of the company. It should also contain forward-looking information.





Principle 9.2: Sustainability reporting and disclosure should be integrated within the company’s financial reporting





Financial disclosure





8	The annual financial statements should be included in the integrated report.





9	The board should include commentary on the company’s financial results. This commentary should include information to enable a stakeholder to make an informed assessment of the company’s economic value, by allowing stakeholders insight into the prospects for future value creation and the board’s assessment of the key risks which may limit those prospects.





10	The board must disclose whether the company is a going concern and whether it will continue to be a going concern in the financial year ahead. If there is concern about the company’s going concern status, the board should give the reasons and the steps it is taking to remedy the situation.
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Sustainability disclosure





11	The integrated report should describe how the company has made its money; hence the need to contextualise financial results by reporting on the positive and negative impact the company’s operations had on its stakeholders. It is important for sustainability reporting and disclosure to highlight the company’s plans to improve the positives and and eradicate or mitigate the negatives in the financial year ahead. This will enable stakeholders to make an informed assessment of the economic value and sustainability of the company.





12	Reporting should be integrated across all areas of performance, reflecting the choices made in the strategic decisions adopted by the board, and should inclue reporting in the triple context of economic, social and environmental issues.





13	Companies should recognise that the principle of transparency in reporting sustainability (commonly but incorrectly referred to as ‘non-financial’) information is a critical element of effective reporting. The key consideration is whether the information provided has allowed stakeholders to understand the key issues affecting the company as well as the effect the company’s operation has had on the economic, social and environmental well-being of the community, both positive and negative.





14	Sustainability reporting is becoming increasingly formalised and sophisticated, which is evident in the Global Reporting Initiative G3 guidelines. These guidelines provide a number of important innovations since the 2002 guidelines referred to in King II. These include a much greater emphasis on the principle of materiality, which links sustainability issues more closely to strategy, as well as the principle of considering a company’s broader sustainability context. The formalisation of sustainability reporting is also evident in the current development of an ISO standard (26000) on social responsibility.





15	As with financial reporting, there is need for credible sustainability reporting to both internal as well as external stakeholders. Sustainability reporting perameters are not standardised as in the case with financial reporting, and the performance indicators reported on should be explained in terms of their implications and also having regard to available benchmarks. Excellent guidance is to be found in the third generation Global Reporting Initiative (GRI) guidelines of 2007 (G3 guidelines) and many listed companies also use the JSE Socially Responsible Investment (SRI) Index criteria as a guiding framework.
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16	The GRI guidelines have become the accepted international standard for sustainability reporting. Although having a global standard in place assists in providing common parameters and facilitating benchmarking and comparability across companies, these should be incorporated into a company’s systems based on its specific practical and strategic needs, relevant areas of operation and stakeholder concerns. Therefore, sustainability reporting cannot be a matter of collating information and reporting at year end, but should be integrated with other aspects of the business process and managed throughout the year.





Principle 9.3: Sustainability reporting and disclosure should be independently assured.





17	Assurance over the financial disclosure in the integrated report should be obtained. A formal process of assurance with regard to sustainability reporting should be established.





18	Providing assurance is different from verification. The process of verification confirms the existence of stated facts – it confirms data. Assurance is a broader term that refers to the integrity of certain processes and systems. The verification of certain information may therefore be necessary to provide assurance. The assurance regarding sustainability performance and reporting is more complex as the information is not always subject to clear standards as is the case with financial reporting. Globally, two complimentary standards have emerged in sustainability assurance: AccountAbility’s AA 1000 Assurance Standard (AA1000AS) and the International Accounting and Auditing Standard Board’s International Standard on Assurance Engagements (ISAE 3000). All auditing professionals in South Africa must comply with ISAE 3000. While AA1000AS usually aligns the assurance process to the material concerns of stakeholders in terms of the report as a whole, ISAE 3000 concentrates on the accuracy and completeness of information through a process of verification of data, systems performance assessment and evaluating compliance within the company’s defined scope. It is therefore recommended that:





‘sustainability’ assurance is an ongoing, integral part of the integrated reporting cycle; and


ISAE 3000 and AA1000AS methodologies are used in combination to ensure the needs of the stakeholders and those of the company are met in a single process.





19	The subject matter of an assurance engagement can take various forms. For example, performance information, internal controls, claims regarding specific management practices, extent to which the report accords with certain international standards such as the GRI, and behaviour in terms of compliance. Directing the scope and rigour of the assurance engagement, is the level of assurance agreed upfront with the company. This results in an expression of either a reasonable-to-high or limited-to-moderate assurance conclusion.
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20	In obtaining assurance, the company should be clear on the scope of the assurance to be provided and this should also be disclosed.





21	To the extent that reports are subject to assurance, the name of the assurer should be clearly disclosed, together with the period under review, the scope of the assurance exercise, and the methodology adopted.





22	General oversight and reporting disclosure should be delegated by the board to the audit committee.





23	The audit committee should assist the board in reviewing the integrated report to ensure that the information is reliable and that it does not contradict the financial aspects of the report. The audit committee should also oversee the provision of assurance over sustainability issues in the same way that it would do with financial matters. For example, it would consider whether appropriate policies and processes are in place, whether they are adhered to, and whether the information about performance is reliable. This role of the audit committee is still necessary with regard to sustainability performance and reporting, even if there is a separate sustainability committee, or if sustainability matters are addressed by another board committee.





24	The board should be responsible for the accuracy and completeness of the sustainability reporting and disclosure but may rely on the opinion of a credible, independent assurance provider.
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