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Consumer Protection Act, 2008 – Unfair Tactics & Plain Language  





Graeme Fraser BA LLB LLM HDip Tax 


Graeme has worked as a practicing attorney for Deneys Reitz and Hofmeyrvan der Merwe as well as for his 


own account and also as in-house legal adviser at Santambank, Finansbank and Nedbank. He worked as 


executive director of Corporate Lawyers Association of South Africa and was further involved in corporate 


ventures, from sports and events promotions - conceiving, co-ordinating and completing the Nashua Millennium 


Big 5 Challenge to diamond mining in Angola. Conference and workshops run by Graeme include: Managing


an in-house Legal Practice, Drafting of Contracts for non-legal Managers, Advanced Contact Drafting, Corporate 


Governance issues, Capital Gains Tax, Foreign Exchange Amnesty, Black Economic Empowerment, promotion of Access 


to Information Act, the art of negotiation, the Immigration Act, Service Level Agreements, Property Management, 


Developing a successful Sales Team, Legal Writing, and The Companies Act in Review. Graeme has presented legal 


drafting courses to students in the Practical Legal Training School run under the auspices of the Law Society of 


South Africa and addressed audiences throughout South Africa and into Mbabane, Maputo, Nairobi, Windhoek, 


Lilongwe and Gaberone. For two years Graeme has been writing for the newspaper “Agri”, which focuses on legal 


issues faced by the farming community of South Africa. Graeme is a member of Companies Act Online trading as Camel Rock Trading 16 CC and has launched two newsletters “Legalwriting” and “Companies Act Online”. 








Veldra Morris


Vel is studying Law at UNISA, is a member of Companies Act Online trading as “Camel Rock Trading 16 CC” and creates all  


the Intellectual Property for Companies Act Online. After reading the DTI’s Memorandum in 2004 and the subsequent Draft Bill of 2007 through to it’s present status (2008) in the public domain, Vel feels huge questions should be raised as to how South African companies from the Apartheid era (especially close corporations) will adjust to a new Africanised Companies Act including other interesting Sections such as Articles of Association, Memorandum of Incorporation, Shareholder’s Agreements and Business Rescue Plans. 
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Consumer Protection Act, 2008 – Plain Language  





Companies Act Online








Section 40(1)








Section 22(3) provides that the Commission may publish guidelines for methods of assessing whether a notice, document or visual representation satisfies the requirements of subsection (1)(b) and section 22(4) provides that those guidelines may be published for public comment. 








“must not use physical force against a consumer, coercion, undue influence, pressure, duress or harassment, unfair tactics or any other similar conduct”


in all aspects of the marketing, actual supply, negotiation or even collection of monies due in respect of a transaction.
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A Supplier or an agent of the supplier:





UNFAIR TACTICS    


Section 40(1) (Summarised and read with the applicable Regulations)   





Accordingly, certainly in cases dealing with consumers at the lower end of the economic ladder, the Company may have to take special care to ensure compliance with the requirements of the CPA. The facts in each case, and the supporting evidence of the staff involved in the transaction will be pivotal. The mere fact that the Company is able to produce sheet after sheet of paper with signatures by the customer making a plethora of acknowledgments and confirmations may not in itself be sufficient to carry the day for the Company if it turns out that the customer did not actually understand the importance of the acknowledgements or was “pressurised” during the sale process to sign the documents placed before him or her. The more complex the arrangement the more simple the documentation ought to be and more time should be spent ensuring the customer understands the nature of the transaction.


  





In addition to any conduct contemplated in subsection (1),





Section 40(2)





PLAIN LANGUAGE    


Section 40(2) (Summarised and read with the applicable Regulations)   



















































































								











 




















 














Some of these concepts (such as undue influence and duress) have already been aired in our courts in the course of the common law development of the law of contract, and we will presume that the Company will not be involved in any activities that can fall within the scope of those restrictions. What is going to be more problematical going forward is the determination of what constitutes “unfair tactics or similar conduct” which would appear to be a much more fluid concept. Until the courts have had to deal with some tangible complaints from consumers giving guidance to suppliers in this area they are going to initially rely significantly on “gut-free” although perhaps a clue lies in the subparagraph (b) of the definition “unconscionable” – i.e. conduct that would “shock the conscience of a reasonable person.” 











It is unconscionable for a supplier knowingly to take advantage of the fact that a consumer was substantially unable to protect the consumer’s own interests because of physical or mental disability, illiteracy, ignorance, inability to understand the language of an agreement, or any other similar factor.











Plain Language.../Contd








The CPA does not define “knowingly”, but the Companies Act might lend some guidance in this regard because it expands the concept beyond the instance where a person has actual knowledge (a subjective test) to situations which also look at the more objective factors, such as whether the person ought in the circumstances to have taken any steps which would have reasonably resulted in that person having had actual knowledge, and what steps the person took to establish the actual state of affairs. 
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Consumer Protection Act, 2008 – Plain Language (Contd)  






















































































								











 




















 














PLAIN LANGUAGE    


Section 22(2)(3)(4) (Summarised and read with the applicable Regulations)   





Section 22(2)





Section 22 requires documents to be in “plain language” and subsection (2) provides that a notice, document or visual representation is in plain language if it is reasonable to conclude that an ordinary consumer of the class of persons for whom the notice, document or visual representation is intended, with average literacy skills and minimal experience as a consumer of the relevant goods or services could be expected to understand the content, significance and import of the notice, document or visual representation without undue effort having regard to –


a) The context comprehensiveness, and consistency, of the notice, document or visual representation;


b) The organisation, the form and style of the notice, document, or visual representation;


c) The vocabulary, usage and sentence structure of the notice, document or visual representation; and


d) The use of any illustrations, examples, headings or other aids to reading and understanding.  




















The CPA is giving recognition to situations where consumers become so desperate to acquire the goods that are being offered that they will virtually sign anything that is put in front of them to conclude the deal –often to their detriment because the “fine print” so small it is difficult to read which they neglected to read, and which the contract says they did, often contains many limitations on the obligations of the supplier which have been carefully crafted by advisors of the supplier to achieve the very purpose of providing multifarious escape routes for the supplier when things do not go according to plan.     
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Section 22(3)


Section 22(4)











That leaves us with the position that the plain language test will depend on what the court determines is the ability of the person with average literacy skills (a very fluid yardstick in the South African context, surely) and minimal experience as a consumer of the relevant goods or services. The more complex the transaction, the more naïve we can expect the consumer to be, and accordingly the more simply the terms and conditions of the contract must be expressed.


 





Plain Language.../Contd








