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Consumer Protection Act, 2008 – “Standard” Boilerplate Clauses  





Graeme Fraser BA LLB LLM HDip Tax 


Graeme has worked as a practicing attorney for Deneys Reitz and Hofmeyrvan der Merwe as well as for his 


own account and also as in-house legal adviser at Santambank, Finansbank and Nedbank. He worked as 


executive director of Corporate Lawyers Association of South Africa and was further involved in corporate 


ventures, from sports and events promotions - conceiving, co-ordinating and completing the Nashua Millennium 


Big 5 Challenge to diamond mining in Angola. Conference and workshops run by Graeme include: Managing


an in-house Legal Practice, Drafting of Contracts for non-legal Managers, Advanced Contact Drafting, Corporate 


Governance issues, Capital Gains Tax, Foreign Exchange Amnesty, Black Economic Empowerment, promotion of Access 


to Information Act, the art of negotiation, the Immigration Act, Service Level Agreements, Property Management, 


Developing a successful Sales Team, Legal Writing, and The Companies Act in Review. Graeme has presented legal 


drafting courses to students in the Practical Legal Training School run under the auspices of the Law Society of 


South Africa and addressed audiences throughout South Africa and into Mbabane, Maputo, Nairobi, Windhoek, 


Lilongwe and Gaberone. For two years Graeme has been writing for the newspaper “Agri”, which focuses on legal 


issues faced by the farming community of South Africa. Graeme is a member of Companies Act Online trading as Camel Rock Trading 16 CC and has launched two newsletters “Legalwriting” and “Companies Act Online”. 








Veldra Morris


Vel is studying Law at UNISA, is a member of Companies Act Online trading as “Camel Rock Trading 16 CC” and creates all  


the Intellectual Property for Companies Act Online. After reading the DTI’s Memorandum in 2004 and the subsequent Draft Bill of 2007 through to it’s present status (2008) in the public domain, Vel feels huge questions should be raised as to how South African companies from the Apartheid era (especially close corporations) will adjust to a new Africanised Companies Act including other interesting Sections such as Articles of Association, Memorandum of Incorporation, Shareholder’s Agreements and Business Rescue Plans. 
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Section 51(1) 











it falsely expresses an acknowledgement by the consumer that –


before the agreement was made, no representations or warranties were made in connection with the agreement by the supplier or a person on behalf of the supplier...

















A Supplier must not make a transaction or agreement subject to any term or condition if -





STANDARD BOILERPLATE CLAUSES    


Section 51(1)(g)(i) (Summarised and read with the applicable Regulations)   




















Firstly, the effect of this subsection is that a supplier is liable for the representations which its agents and employees make in the process of negotiating the sale of the goods or services. Secondly, it raises questions as to the validiy of the “standard” boiler plate clause contained in most agreements which disavows reliance on any and all statements and representations (usually particularly relevant to the performance characteristics of the goods or services) made to induce the consumer to enter into the agreement, except as specifically found in the agreement. The problem that frequently arises (and which results in one of the parties seeking rectification of the agreement) is that vital elements discussed and debated at length in the negotiation process somehow escape inclusion in the written agreement. (See Shoprite Checkers (Pty) Ltd v Bumpers Schwarmas CC & Others [2002]2 All SA 588 (C)) which involved the issue of whether the seller of a business, or its agents, or the property owner had warranted that the lease of the premises from which the purchased business was operated had been transferred to the purchaser on the same terms and conditions enjoyed by the previous owner of the business. 






























































Subsection (g)(i)























