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As a second aim, this book offers a scholarly defence of an aspirational account of CSR. In doing so, it positions CSR within mainstream corporate responsibility and governance, but also takes a forward-looking approach to CSR’s emerging manifestations in the 21st century and what affects their development and application into the future……


A third aim of this book is to show how and why CSR necessarily engages a variety of actors across the public, private and community sectors, both nationally and internationally…..


A fourth aim is to make a contribution to moving towards a common framework for debating, regulating and practising CSR nationally and internationally…..


A fifth and final aim is to illustrate ways in which corporate law, corporate governance and resultant business practice can move ahead in their engagement with CSR in the 21st century. Internationally, we are yet to develop a comprehensive international law of CSR, although a nascent but patchy body of comparative CSR law and regulation is emerging across various countries and regions. All jurisdictions remain trapped to one degree or another in old ways of thinking, which locate CSR along linear spectra that are framed around distinctions such as those between shareholder and non-shareholder interests, corporate and other areas of law, public and private interests, mandatory and voluntary obligations, and national and global concerns. Accordingly, CSR still has a long way yet to go in 21st century corporate law, regulation and practice.”





Prof Hoorigan goes about achieving his stated aims by dividing his work into Three Parts (and 10 chapters)





*	Part 1	- Corporate Social Responsibility’s contemporary controversies and architecture, with the following chapters:


	*	Corporate social responsibility’s contemporary global context –


*	Concepts and Elements of Corporate Social Responsibility


*	Classic and new debates about corporate social responsibility





Part 2 – Corporate Social Responsibility’s Regulatory Maps and Options


Mapping governmental frameworks and roles on corporate social responsibility


Charting the regulation of corporate social responsibility and its reform


Sensitizing boardroom obligations to corporate social responsibility


Advancing the 21st century corporate social responsibility agenda





…/Contd
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The remainder of Chapter 1 (a further 5 pages) is used to address the limitation of legal responsibility as the benchmark of corporate responsibility, and Prof Horrigan makes the point that any simple equation of corporate responsibility with doing the minimum required of corporations under law is problematic on a number of levels and that corporate responsibility entails more than just corporate legal responsibility (which in its own turn has more than just compliance-based and sanction-focused elements).





This is perhaps the major lesson that corporations (especially those operating in the South African context, because of the legacy which corporations operating in the new –democratic era have inherited) must learn before CSR can actually achieve any meaningful contribution to a sustainable universe. A pure tick-box approach is not the answer to developing an appropriate CSR strategy for a particular company or even industry, and one size definitely does not fit all – a point which Prof Horrigan makes later in the work too! (at page 269)





The second chapter I want to deal with in more detail is “Sensitizing boardroom obligations to corporate social responsibility” – which moves the debate from the macro to the micro level. 


“Options for remaking the law of directors’ duties with CSR in mind must be framed with sensitivity to the fundamental objections that such law reform efforts generate. For example, the submission by the Australian Institute of Company Directors to one of Australia’s official national CSR inquiries in the 21st century warns against the nightmarish vision of a ‘generalized social responsibility obligation’ being additionally imposed upon directors, under which a vague and largely indefinable mass of unbalance-able stakeholder interests results not only in accountability to shareholders being diluted, but also in directors having their essential decision-making ‘compass’ thrown out of kilter.





Some CSR sceptics believe, for example, that broadening the responsibilities of corporate management beyond service to the financial interests of the shareholding constituency increases the costs of decision-making, and also dilutes the management’s amenability to the discipline of shareholder oversight as a societally effective means of keeping corporate management in check. The problems with this school of thought include understating some important things – namely, the problems of effective shareholder oversight in companies with mass shareholdings, the complexity of shareholder interests and investor motivations, the ways in which corporate directors and managers in practice already approach the task of making decisions that include various shareholder and non-shareholder interests, and the changed conditions of the 21st century global business environment.





																…/Contd
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The last paragraph of that excerpt is also a more than adequate list of the potential readership of this work!





This chapter of the work provides an opportunity for Prof Horrigan to not only note the extent to which CSR has become an issue across the global context but also to introduce the reader to the entire debate about the extent to which corporations are to be held accountable for their actions.





“In the end, the burning questions of corporate responsibility, governance and regulation at the close of the 21st century are likely to be the same timeless questions about corporations that occupied the world at the beginning of this century, just as they have occupied the world since the rise of the modern corporation more than two centuries ago. What is a corporation’s role in society? How is a corporation best governed to that end? Accordingly, whose interests does a corporation serve? To whom is a corporation therefore accountable? How is all of this best regulated? ……


A high level of support exists for the place and worth of socially responsible corporations in society, whatever disagreement might also exist about what it means to be a socially responsible corporation and how far that responsibility extends…” (page 6 / 7)





The difficulty in finding a stock answer to these issues is succinctly summed up by Prof Horrigan when he says (at page 25)





“Unfortunately, there is no universally accepted starting point from which all questions about corporate responsibility can be asked. All accounts of corporate responsibility start from particular points on the landscape that frame not only their chosen approaches and preconditions but also their questions and answers. The argument that CSR should be voluntary rather than mandatory presupposes a background view of the nature, appropriateness and limits of business regulation. The argument that legal obligations protecting non-shareholder interests should be part of environmental, employment and other laws but not corporate law presupposes background conceptions of both law generally and corporate law in particular. Finally, attempts to locate a corporation’s ‘real’ responsibility within the domain of legal responsibility alone still need to justify their relegation of social, moral and other dimensions of corporate responsibility to the margins of corporate concerns.”





																…/Contd
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*	21st Century Attacks on Corporate Social Responsibility 


	*	Henderson’s “Misguided Virtue”


	*	Robert Reich’s “ Super-capitalism”		


*	The corporate mandate’s incompatibility with corporate social responsibility


*	Rehabilitating corporate social responsibility in the era of super-capitalism





The first chapter I’d want to deal with in more detail is “Corporate social responsibility’s contemporary global context”.





“Corporate social responsibility (CSR) is one of the most important issues and developments of the 21st century. This is because the world of the 21st century faces problems for which CSR is part of the answer. So, it is not surprising to see CSR achieving dominance as a global issue, alongside other shared governance and regulatory challenges such as climate change, sustainable development, human rights universalisation, poverty eradication and socio-economic prosperity. As developments as ostensibly diverse as climate change, global economic crises, borderless trade and humanitarian disasters starkly demonstrate, we live in a world of interdependent economies, populations and ecosystems, where what corporations do matters to their shareholders, society and the world at large.





The world’s response to CSR at these early stages of the 21st century will play a significant part in determining the shape and fate of the world for generations to come. IS CSR a passing social fad, an idea whose time has come, a threat to market capitalism, an intrinsic element of corporate responsibility, or even a key to humanity’s long-term survival in properly managing shared global challenges? The story of CSR in the 21st century has many chapters…..


….CSR is a major feature of the 21st century business environment. For better or worse, it  affects the work of corporate insiders (e.g. corporate shareholders, boards, managers, and employees), corporate advisers (e.g. company secretaries, in-house counsel and external legal and business advisers), corporate outsiders (e.g. corporate customers, clients, creditors and financiers) and all of the communities in which corporations operate (e.g. local business sites, transnational consumer markets and global supply chains. Everyone in the world therefore belongs in one CSR camp or another, whether you support CSR, tolerate it or condemn it.” 


(page 3 / 4).





																…/Contd








Companies Act Online





Companies Act Online





“Corporate Social Responsibility in the 21st Century”





Professor Bryan Horrigan BA LLB (Qld), Dphil (Oxon)


Published by Edward Elgar Publishing Limited – ISBN 978 1 84720 835 4





Reviewed by : Graeme Fraser BA LLB LLM HDip Tax (� HYPERLINK "http://www.companiesactonline.co.za" ��www.companiesactonline.co.za�).





Given that I am a South African corporate lawyer, and consequently operate in an environment where there is much opportunity (and may one add, a dire need) for corporate entities to engage in the development of meaningful strategies and approaches to the issue of corporate social responsibility, it would be an understatement to say that relished the prospect of reading this book.





Happily, I can report that I was not disappointed (save for one issue to which I attribute some time later in this review).





In the Preface (yes it is always imperative to read that and avoid the temptation to rush into the opening chapter), Prof Horrigan sets out the aims of the book in the following manner:





“No book on CSR can ever be all things to all people. Nor is everything worthwhile discussing about CSR reducible to a do-it-yourself CSR manual or checklist. Some books do a worthy job of highlighting and illustrating steps by which corporations can become more socially and environmentally responsible. However, they often take the case in favour of CSR for granted, and hence do little to convince those who oppose it or alternatively have to deal with its desirability, workability, and other implications as corporate law-makers, policy-makers and regulators for example. At the other extreme, many books wrestle valiantly with CSR’s theoretical debates and conceptual conundrums. However, they often do so from a perspective grounded solely or mainly in one discipline or alternatively one country or region, and often without sufficient integration of CSR theory, regulation and practice.


Accordingly, this book’s first aim is to illuminate and illustrate the insights to be gained from examining CSR from more than one disciplinary standpoint (e.g. law, business and management), level of analysis (e.g. regulatory theory, standards and practice), occupational role (e.g. lawmakers, corporate regulators and company directors), and jurisdictional perspective (e.g. European and Anglo-American standpoints), as an exercise in the scholarship of integration, synthesis and application.





																…/Contd
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Part 3 – Corporate Social Responsibility’s Applications and Futures


Recasting UK corporate law for the 21st century


Putting corporate social responsibility into practice for business


Corporate social responsibility’s emerging human rights challenges


Advancing the 21st century corporate social responsibility agenda





It is not possible to deal with the content of each chapter (though we will look at two of them a little more closely in due course, but just to look at the subject headings in one of those chapters, will illustrate the depth of the discussion that takes place in each chapter. So the chapter “Classic and new debates about corporate social responsibility” is broken down into the following topics:


*	The Nexus between Corporate Theorizing and Corporate Regulatory Practice 	


*	Corporate Social Responsibility’s Connection to Deep Debates


*	First Deep Debate – One best Theory of Corporations in Society


*	Second Deep Debate - Multi-level Interconnectivity between Corporate, Societal and Global Interests


*	Third Deep Debate – Market capitalism versus Civil Society


*	Fourth Deep Debate – Corporate Democratization


*	Fifth Deep Debate – Convergence and Divergence of Corporate Regulatory Regimes


*	Classic Debates and the Evolution of the Anglo-American and Anglo-Commonwealth CSR-Related Thinking.


	*	The Classic Berle-Dodd Debate


*	Berle and Means, and the Separation of ownership and Control


*	Milton Friedman on the Business of Business


*	Other responses to Friedman’s view of CSR


*	Late 20th and Early 21st Century Perspectives on the Shareholder Primacy Model


*	Hansmann and Kraakman on Standard Shareholder-based Models


*	Reactions and counter-responses to the standard shareholder –based model








														…/Contd
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The commonest and seemingly most threatening objection to expanding corporate law’s concerns beyond orthodox corporate governance concerns, at least as a decision-making mandate for directors, is two-pronged. It rests upon the un-workability of having multi-fiduciary obligations to numerous interest-holders (ie the pluralist objection), together with the unavailability of a suitable metric of ordering them (ie the decisional guidance objection)……


The objection’s first prong can be answered in a number of ways. As corporate law already recognises, directors’ duties are characteristically owed to the company and not directly to shareholders. As a focus for directors’ duties, the success of the company as a collective business enterprise can be cast in different ways. Adding more interests to the board-room decision-making mix might mean that ‘for the future it may be necessary for the law to conceptualise the company not as the corporate membership but as the corporate enterprise, as an aid to the formulation of new rules of directors’ duties in cases where interests other than purely membership-interests are affected’, argues one Anglo-Commonwealth corporate law professor.





Moreover, duties to the company as a collective business enterprise are not fulfilled simply by what favours a majority of shareholders at a particular point in time. Legal duties concerning shareholders can accommodate non-shareholder interests too, at least where they coincide in achieving corporate success…


If the public goof served by shareholders exerting discipline over corporate executives is reconceived in terms of optimising shareholder wealth-generation within the collective bounds of legal, market and socio-ethical norms, the interaction of public and private interests served through the law of directors’ duties is not reducible to the short-term financial gain for present shareholders……..


In terms of the objections second prong, even different groups of shareholders can have competing interests and investment motivations too, notwithstanding their common interest in financial gain, which at least complicates the corporate-decision-making  calculus. Corporate executives already ‘balance’ a variety of public and private interests in making decisions that comply with all corporate and general laws. The reality that consideration and protection of a wide variety of non-shareholder interests (e.g. environmental protection, climate change mitigation, equal opportunity and diversity in the workplace, etc) can be introduced into the calculus of boardroom decision-making through the medium of compliance with the law reinforces an important distinction. Questions about the source and legitimacy of any need to take account of non-shareholder interests, must not be confusded with the workability of doing so under prevailing corproate methodology. In any case, corporate practice is moving towards more sophisticated treatment of financial and non-financial factors in business strategizing, risk management and public reporting.”  (pages 201 / 202).


																…/Contd
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Prof Horrigan then explores Seven “options” available to determining how boards approach the challenge of incorporating CSR elements into their decision-making processes, namely :


Unconfirmed regulatory consensus on permissible stakeholder consideration;


Judicial confirmation of implicit permissible stakeholder consideration


Legislative confirmation of permissible stakeholder consideration generally


Legislative mandating of stakeholder consideration generally


Legislative or judicial confirmation of permissible consideration of specific stakeholder groups


Legislatively mandated consideration and active protection of stakeholder interests.


Business judgments and directors’ leeways of discretion





Prof Horrigan concludes this chapter by developing a matrix of issues for CSR-related Reform of Directors’ duties seen against the various options he has discussed, and these are :


“(1)	whether directors’ duties and business judgments are best framed directly or indirectly in terms of obligations to the company (ie the ongoing success of the collective business enterprise), a particular corporate constituency (e.g. shareholders) or a hybrid of the two (e.g. the company’s success for the benefit of its members overall, as in the UK’s 21st century recasting of directors’ duties);


whether directors are simply entitled or alternatively obliged to consider (and even avoid undue harm to) an exhaustive or illustrative set of designated shareholding and non-shareholding interests, with or without the benefit of the ‘safe-harbour’ a business judgment rule or other legal safeguards for directors;


whether breach of any requirement to consider stakeholder interests can generate any actions and remedies for non-shareholders for breaching it;


whether other kinds of regulatory mechanisms are needed to condition companies to develop suitable correlative decision-making and reporting frameworks (e.g. stakeholder-based participatory corporate governance arrangements, avenues for legal intervention to prevent actions harming specific shareholder or non-shareholder interests, the link between directors’ duties  and reportable business review requirements in the UK, and the public policy goals for CSR that shape boardroom decision-making responses); and


the extent to which any of these elements should be enshrined as absolute legal requirements or alternatively regulated in other ways (e.g. replaceable corporate rules, official corporate governance standards, etc).”	 	…/Contd
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Another reason this book is a must have on your shelve if you are a director who is concerned with the performance of his company or a professional adviser operating in the field of assisting companies to develop their corporate social responsibility policies and programs is the extensive bibliography at the end of the book – pages 378 to 405 : that’s about 550 other resources that one can consult on this topic if you want to drill deeper than the excellent treatment that Prof Horrigan gives to the subject-matter.





While Prof Horrigan obviously writes with a heavy academic influence and approach (which leads to comprehensiveness and presentation of the argument and the counter-argument) and is furthermore is intent on championing the case for corporate social responsibility, the book is never tedious and one learns something from every paragraph that is written.





So, what was I disappointed about? 





Being South African, and having just seen the publication of the King Report III on Corporate Governance and also the promulgation of the Companies Act 2008 (which creates a mandatory “social and ethics committee” with a broad range of activities and powers for public companies and also private companies which the Minister of Trade & Industry considers should also have such a committee) there was little mention made of these developments. In the final analysis that doesn’t detract the value of the book either – but rather the book provides a good basis against which one can develop policies and strategies (with an appropriate global theoretical backdrop for justification too) for South African companies who need to address their approach to corporate social responsibility in a country which has a dire need for such interventions. And so perhaps I’ll be tempted to draft a chapter on the South African experience in due course which I can forward to Prof Horrigan for inclusion in the second edition of this work! There will definitely be opportunities for Prof Horrigan to measure the development of CSR throughout the course of this century and further editions of this work there will undoubtedly be.
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