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The author wastes no time in setting out his stall – the very first lines of Chapter 1 explain that :


“This book compares and contrasts corporate rescue (re-organisation) procedures in the UK and the US.”








That would have been reason alone for me to carry on reading the book  but what really kept me riveted to the work was the combination of an easy writing style (I have no doubt that Prof McCormack is an adherent of the “plain language” school), with the academic insight. 








Prof McCormack addresses all the major topics one would expect in a comprehensive work on a topic as important as “corporate rescue”, such as:


 What values and purposes are served by reorganisation procedures?  This leads naturally into the debate between whether there is any benefit in preserving a financially distressed business as a “going concern” (and giving it an opportunity to rehabilitate itself) or selling off its assets for whatever they can fetch. 


Why are the mechanisms for entering the procedures different in the UK and the US and, in particular, why does the secured creditor have such a central role in procedure in the UK but apparently not in the US?


Why do solvency requirements before a company can enter the reorganisation process differ in the UK and the US?


To what extent does the stay on creditor enforcement proceedings differ between the two countries and what are the conditions for getting the stay lifted?


What are the reasons for allowing the incumbent management to remain in charge of company affairs during Chapter 11 whereas in the UK responsibility is entrusted to an outside insolvency practitioner?


The issue of financing the company during the recovery phase


To what extent can a reorganisation plan be made binding on creditors (including secured creditors) against their wishes?
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Of course the South African director, business rescue practitioner or creditor who reads this book in search for guidance on how to address the many questions posed by the as yet untried provisions of the Companies Act 2008 may not necessarily find all the answers (and in some instances reading this book may in fact even give rise to even more questions), but they will definitely find that the analysis of the UK and US procedures will certainly add to their understanding of the challenges we are going to face.





My copy of this book is already significantly “defaced” with notes and annotations, and as I continue to refer to the book on specific issues, I’ll not be surprised if these are added to.


This is an extremely useful resource.�





Review by Graeme Fraser BA LLB LLM HDip Tax 





for publication on the websites:


� HYPERLINK "http://www.companiesactonline.co.za" �www.companiesactonline.co.za�; � HYPERLINK "http://www.businessrescueonline.co.za" �www.businessrescueonline.co.za�; and � HYPERLINK "http://www.closecorporationsonline.co.za" �www.closecorporationsonline.co.za�











Fn1 – Preface, p vii


Fn2 - No doubt this book serves him valuably as the basis of his lecture notes!


Fn3 – Our description based on the almost allergic reaction most commentators have had to the concept in the Companies Act 2008.
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“Corporate Rescue Law – An Anglo-American Perspective” by Gerard McCormack 


(Edward Elgar Publishing, 2008). ISBN 978 1 84720 274 1





I have been proclaiming the virtues of South Africa having a business rescue process for a number of years. Especially in a country such as South Africa where we have significant unemployment even without the added stress delivered by a financial storm such as that which is currently being encountered globally, there is a vital need to preserve resources – financial capital, intellectual capital and human resource capital, all of which are usually flushed down the toilet in a liquidation – wherever and whenever we can. So the looming introduction of a corporate business rescue process such as now encountered in Chapter 6 of the Companies Act 71 of 2008 poses an interesting challenge and opportunity. 





So it should come as no surprise that I am in search of resources which can throw light on this topic and was delighted when I came upon a reference to this title and even more so when I received my “review copy” in the post. Having now read the book, and sitting down to compose this review I have a major confession to make : there is a part of me that is reluctant to share anything about this book with others! (For the very selfish reason that there is a part of me that wants to keep all the nuggets of information only for myself!)





“The focus throughout the book has been on providing a critical comparative evaluation of US and UK law, incorporating relevant empirical evidence where appropriate. Developments in other jurisdictions and on the international level have not been neglected however. Part of the interest in this book may lie in providing a possible way forward for other jurisdictions or at least in illuminating the path not to follow.” 1





The author Gerard McCormack is Professor of International Business Law at the University of Leeds, UK . He was previously a professor of Law at the University of Manchester as well as Professor of Law and Dean of the School of Law at the University of Essex. He has also taught at Queens University Belfast and the University of Southampton, as well as being a Visiting Professor at the National University of Singapore and a Marie Curie Fellow at the Centre for European Law and Politics, University of Bremen.





Prof McCormack’s research interests are in the corporate and commercial field, with particular emphasis on the interaction of law and business. He teaches at post graduate level in the areas of International Corporate Rescue 2, International Insolvency Law, International Law of Credit and Security and International Trade and Finance Law. He has also written extensively.		…/Contd
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Each chapter not only explores extensively the law in each of the two jurisdictions (and explains the reasoning adopted in that jurisdiction to justify the approach) but also contains a comparative analysis of the similarities or differences between the approach adopted in each jurisdiction. For an interested and relatively informed South African reader this is not only interesting but extremely useful as in many instances one is able to discern why the South African approach went off in a particular direction (or points to a potential problem that could arise with the application of our legislation).








So for example the fact that the South African procedure provides that a board of directors may resolve to place the company under supervision has been criticized as being open to potential abuse by the directors who can prematurely use the procedure to avoid certain liabilities, whereas the learned author cites the decision in Re Public Service Company of New Hampshire (1988)  88 BR 521 which refers to reports from the US Senate and House of Representatives as stating that :


 


“Proposed Chapter 11 recognises the need for the debtor to remain in control to some degree, or else debtors will avoid the re-organisation provisions in the Bill, until it is too late for them to be an effective remedy.”











Another major issue in the South African legislation is the “dreaded” 3  moratorium – in terms of which actions against the financially distressed company may not be enforced, except with the consent of the court or the acquiescence of the business rescue practitioner. At  pages 162 ff McCormack explores the circumstances in which consent to allow a particular creditor to proceed with the enforcement of a claim may be justified in terms of the UK law. This will again will provide a useful starting point for South African creditors  in building their own cases to be submitted to the court or to the business rescue practitioner (and of course, equally useful to the court or the business rescue practitioner in answering the same question).
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