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The Pioneer Case





(The original articl eentitled “Pioneer bakes piping hot, cross buns”  was written by Zweli Mokgata and published in the Sunday Times on 28 June 2009 – � HYPERLINK "http://www.thetimes.co.za" ��www.thetimes.co.za�)





Pioneer Foods’ erratic testimony to the Competition Commission has pushed the bread-maker into a corner. The company had spent last week denying being a member of a price-fixing cartel, comprising it, Premier Foods, Foodcorp and Tiger brands, between 1999 and 2007. Pioneer’s directors believed so much in the company’s integrity that they did not make any provision for a fine in the company’s latest annual budget.  The trial was scheduled to run until this Tuesday (30 June) but when Pioneer Foods closed its case prematurely on Wednesday, the damage had already been done by Premier Foods, the main source of evidence. Andries Goosen, general manager of Sasko Bakeries, went from denying outright that the company was guilty to denying his own personal knowledge of wrongdoing and finally admitting that the company was involved in price fixing in a limited region, rather than on a national basis.  David Unterhalter, the Competition Commission’s advocate, decimated Pioneer’s defence, to the point that scheduled defence witness Hendrik Hollenbach and Jacob Patience – both from Sasko – cancelled their testimony. In a statement issued on Thursday, Pioneer indicated that it would wait until September to respond, when closing statements will be made and the tribunal will hand down its judgment. The company said the 10% of turnover maximum penalty should be limited to the Western Cape bread production and sale business, which would be around R38,4million. In some competition cases, however, transgressors have been charged 10% of group turnover after a small unit was found guilty. This would amount to R1-billion in the case of Pioneer Foods.





Heather Irvine, head of competition of law at legal firm Deneys Reitz, said : “The tribunal may want to make an example of Pioneer, especially since it’s the only producer that’s decided to have a full hearing. There has been evidence that shows they were deficient in taking the appropriate measures following the initial complaint in 2007.” Irvine said it was not too late for Pioneer to reach a settlement with the commission rather than wait for a tribunal decision. Reginald Tshabalala, director of Tshabalala Attorneys, said the tribunal had the right to dismiss any offer of settlement now that testimony had been given. “It’ll depend on the evidence. The issue of guilt can be a subjective issue”. Martin Versveld, head of competition law at Webber Wentzel, said he was surprised that Pioneer had persisted with a trial after fellow cartel members Tiger and Foodcorp settled their cases for R98m and R45m respectively.
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“Their main line of defence would be that some junior managers may have participated in price-fixing without the knowledge of the company” Versveld said. He added : “What they said was those who participated didn’t have pricing authority, which is a novel defence but unlikely to withstand scrutiny of the competition authorities”.





Pioneer Freezes its case on price-fixing


(An article entitled “Pioneer freezes its case on price-fixing” by Ann Crotty was published in Business Report on 24 June 2009 – � HYPERLINK "http://www.busrep.co.za" ��www.busrep.co.za�).





Pioneer Foods’ sudden decision to close its case before the competition tribunal was based on the group’s view that Sasko had contravened the Competition Act in the Western Cape, Andre Hanekom, the managing director of Pioneer Foods, which owns Sasko Bakery, said yesterday. “Our last two witnesses were only going to be talking about the Western Cape ; it was very clear that we did stuff in the Western Cape that we can’t defend” said Hanekom. For this reason, it was deemed pointless for the two additional witnesses to give evidence before the tribunal. One of the witnesses due to give evidence was a Western Cape-based Sasko manager who had attended the controversial industry meetings in December 2006, at which it was agreed to co-operate on bread-price increases. The next stage of the case will be in September, when the tribunal hears argument from the competition commission and Pioneer. At yesterday’s hearing, Andries Goosen, the chief executive of Sasko Bakery, told the tribunal that Pioneer had decided to fight the case because it did not accept the allegation that it had been part of a seven-year-old national cartel. Goosen has stressed throughout the hearing that Sasko’s pricing is determined by the prices of its inputs.  Pioneer has accepted a number of the allegations made by the competition commission with regard to the Western Cape market in December 2006. It accepts that there was an agreement to increase the price of toaster bread in the Western Cape; that there was an agreement to reduce the commission paid to distributors; that there was an agreement not to poach each others’ distributors or employees; and that there was an agreement not to distribute bread on Christmas day and Boxing Day. Hanekom said the price agreement relating to toaster bread was not executed.
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However, a leading competition lawyer said that failure to execute the agreement, which was apparently due to resistance from the supermarkets was unlikely to be considered a factor in Pioneer’s favour. “it does not take from the fact that there was a contravention” said the lawyer. Shan Ramburuth, the competition commissioner, said he would not comment on Pioneer’s decision not to continue with its witnesses, but said he remained confident of the commission’s case. If the tribunal does find that Pioneer has contravened the Competition Act, it can levy a fine recommended by the competition commission. The size of the fine levied is restricted by the Competition Act, but the commission is likely to push for the highest possible fine because of Pioneer’s refusal to co-operate with its investigations. The other three major groups, Premier Foods, Foodcorp and Tiger Brands, all co-operated with the commission. 
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