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As a result the Constitutional Court dismissed the application by the Department and consequently the decision of the Supreme Court of Appeal in favour of the farmers remain intact - he Constitutional Court did however add this “Epilogue” to its decision:





“[39]	The conclusion that I have reached is not dismissive of the state’s concerns that water, a scarce national resource, is largely in the hands of advantaged white farmers.  On the contrary, I understand why the state may now be seeking to redress the injustice brought about by this disproportionate enjoyment of water use entitlements.  Indeed, one of the factors to be considered to ensure the achievement of the purpose of the Water Act is “redressing the results of past racial and gender discrimination”. This attests to the reality of the racially skewed enjoyment of water use entitlements.  Unfortunately, the existing legislative instrument does not admit of the redress; at least not in the manner contended for by the applicants in this matter.”





Accordingly while the farmers have won this round the Constitutional Court has indicated that if the Department wishes to clamp down on the practice of trading in water rights it will have to amend the Water Act to specifically prohibit the practice, and so we suspect that there may be further developments in this regard in due course!
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The aggrieved parties approached the High Court to review the Department’s decision but their application failed as the Court accepted the argument that section 25 does not allow trading in water use entitlements. Undaunted the aggrieved parties headed to the Supreme Court of Appeal which was split four�one.  The minority agreed with the High Court’s conclusion.  The majority upheld the appeals.  It held that section 25(1) and (2) of the Water Act does permit the temporary or permanent transfer of water use entitlements from a holder to a third party.








The Department then approached the Constitutional Court for leave to appeal.





Judgment in the three cases was delivered in Minister of Water and Sanitation and Others v Lotter N.O. and Others; Minister of Water and Sanitation and Others v Wiid and Others; Minister of Water and Sanitation v South African Association for Water Users Associations [2023] ZACC 9 on 15 March 2023. Madlanga J delivered the unanimous decision of the court which stated in paragraph [35] to [37] in the following terms:





“ [35]	I next deal with the applicants’ point about a paltry administrative fee versus huge fees payable for trading in water use entitlements.  I do not think the fact that the holder of the entitlement pays a small administrative fee is a relevant consideration.  The reality is that a farm with water use rights is worth more than the same farm without water use rights.  Because holders can trade in water use entitlements without selling the farms themselves, market forces dictate what the fees must be.  And there is no logical reason why there must be a connection between those fees and the small administrative fee payable at the time of applying for a licence.








[36]	In addition, in the absence of a clear enough proscription of trading in water use entitlements (which there is not), private persons must surely be perfectly entitled so to trade.  There is a marked difference between legal constraints on private persons and organs of state.  The English case of R v Somerset County Council, Ex parte Fewings [1995] 1 All ER 513 (QB) at 524E-G cited with approval in Clur v Keil 2012 (3) SA 50 (ECG) at para 15 held:








‘Public bodies and private persons are both subject to the rule of law; nothing could be more elementary.  But the principles which govern their relationships with the law are wholly different.  For private persons, the rule is that you may do anything you choose which the law does not prohibit.  It means that the freedoms of private citizens are not conditional upon some distinct and affirmative justification for which he must burrow in the law books.  Such a notion would be anathema to our English legal traditions.  But for public bodies the rule is opposite, and so of another character altogether.  It is that any action to be taken must be justified by positive law.’








[37]	In sum, I see no impediment to a fee being charged for water use under the second part of section 25(1) or in respect of a surrender of a water use entitlement in terms of section 25(2) in order to facilitate a section 41 licence application by a third party.” (Our emphasis).
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Can a Farmer Trade in Water Rights?








There are at least three truisms that arise when discussing the allocation and use of water in 


South Africa –





firstly, water is a scarce resource in South Africa– and due to this, the public has an interest in seeing these resources are used frugally and appropriately;


secondly, access to water is not uniformly distributed within South Africa and even within the same district, access can be varied;


for historical reasons, white farmers in the main have greater control over and access to water resources.





The Water Act 1998 was intended to address some of the above.





Section 25 of that Act reads :





(1) 	A water management institution may, at the request of a person authorised to use water for irrigation under the Act, allow that person on a temporary basis and on such conditions as the water management institution may determine, to use some or all of that water for a different purpose, or to allow the use of some or all of that water on another property in the same vicinity for the same or similar purpose.


(2)	A person holding an entitlement to use water from a water resource in respect of any land may surrender that entitlement or part of that entitlement -


(a)	in order to facilitate a particular licence application under section 41 for the use of water from the same resource in respect of other land; and


(b)	on condition that the surrender only becomes effective if and when such application is granted.





Since 1998, when publicising the Water Act, the Department of Water and Sanitation said - in so many words - that holders may trade in water use entitlements.  It did not end there.  During the period 1998 to 19 January 2018 the Department consistently allowed trading in water use entitlements.  But on 19 January 2018 the Department issued a circular in which it said that section 25 does not allow trading in water use entitlements.  





As a result the Department refused three different applications where one party purported to transfer part of his water rights to another person for a purchase consideration (in all three cases a figure north of R 1 million was involved), and agreed to surrender those rights if a licence in favour of the purchaser was granted.





The aggrieved parties approached the High Court to review the Department’s decision but their application failed as the Court accepted the argument that section 25 does not allow trading in water use entitlements. Undaunted the aggrieved parties headed to the Supreme Court of Appeal which was split four one.  The minority agreed with the High Court’s conclusion.  The majority upheld the appeals.  It held that section 25(1) and (2) of the Water Act does permit the temporary or permanent transfer of water use entitlements from a holder to a third party.
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