















Companies Act Online





In my lectures on the Companies Act I often tell the story of the newly appointed in-house lawyer whose predecessor left three letters in the top drawer of the desk to be used in the emergency situation where the new incumbent didn’t have a clue how to answer an impending crisis. The advice contained in the three letters was simple and direct (and to be used in the following order) : blame your predecessor, blame the auditors, prepare three letters!








It seems now that when it comes to the chapter dealing with business rescue plans in the new Companies Act certain commentators are suggesting we may have to add a fourth letter – blame the legislation! The concept of including a business recover procedure into our legislation to replace the defunct judicial management procedure has been mooted since the dti first indicated in 2004 that it was going to undertake a review of company legislation. Many meetings, draft Acts, public hearings and written submissions later, the Act has now been sent to the State President for signature before being enacted and coming into operation probably early in 2010. The ink is not yet dry and not a single proposed business rescue plan has of course been subjected to public scrutiny, but the nay-sayers continue to say the legislation is flawed and that business rescues are themselves doomed to fail!








A recent article suggested that the tax implications of a potential compromise with creditors envisaged in the business rescue process would burden the financially distressed company to such an extent that it would render the prospect of the rehabilitation nugatory.








Today, Eric Levenstein of Werksmans in a Business Day article reportedly suggests that the ranking of “post-commencement finance” (ie that funding which will be extended by trade creditors and other financiers after the business rescue proceedings have been instituted) behind the business rescue practitioners costs, the direct costs of the rescue plan and the employees claims, will mean that few creditors will be likely to support the on-going trading of a company that seeks the protection of the business rescue procedure without first obtaining their support.
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While of course it may be prudent to consult with your creditors at all times regarding your ability to meet their claims, not doing so may not be as fatal to a business rescue process as Levenstein imagines for a number of reasons. Not every company that seeks the protection of Chapter 6 will be in the “twilight zone of a company descending into insolvency”. The whole idea of a business rescue procedure is “the development and implementation, if approved, of a plan to rescue the company by restructuring its affairs, business, property, debt and other liabilities, and equity in a manner that maximizes the likelihood of the company continuing in existence on a solvent basis, or if it is not possible for the company to so continue in existence results in a better return for the company’s creditors or shareholders than would result from the immediate liquidation of the company”.





The crux of the issue is not therefore the state of solvency or otherwise of the business (and note that the concept was changed in the latter stages of the Act’s development to the more euphemistic term “financially distressed”) but the extent to which the company can be rehabilitated. Section 141(1) of the Act stipulates that “as soon as practicable” after being appointed, a practitioner must investigate the company’s affairs, business, property and financial situation, and after having done so, consider whether there is any reasonable prospect of the company being rescued. Without putting too fine an interpretation on the words “as soon as practicable” it would seem to me that within days (or at least a very short time) after the decision of the directors (under section 129) or any other affected person, which by definition includes a creditor (under section 131) to seek business rescue protection for the company, an independent assessment will be made on the extent to which there is a reasonable prospect of salvaging the business (It should be noted that that I have deliberately chosen to refer to the “business” and not just the company, as it is necessary to remind readers that the business rescue procedure described in Chapter 6 will also become applicable to Close Corporations, once the new legislation comes into operation).








Once the business rescue practitioner has made a decision, the creditors may choose to either afford the business rescue practitioner more time to investigate the business and formulate a business rescue plan (which they can still accept, reject or even suggest be revised) or challenge the decision to place the company under supervision by making an application to Court to set aside the resolution of the board under section 130(1)(a) on the grounds that there is no reasonable prospect of rescuing the company or joining proceedings under section 131 and seeking a dismissal of the application and seeking an order placing the company under liquidation.
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The legislation envisages that the remedies and procedures identified above occur in the very first “dark days” (to continue with Mr Levenstein’s imagery!) after the decision has been taken to seek business rescue protection. It is not unreasonable to expect that if the decision to commence business rescue proceedings has at this stage effectively been given the “green light” by the creditors (who did not resist in the manner set out above) or by the Court (which rejects the opposition by an affected party, and allows the process to continue) at this stage, then all involved should support the process until it has been given a proper opportunity to work. The provisions of section 141(2) should also not be overlooked. This section provides that if, at any time, during business rescue proceedings the practitioner concludes that there is no reasonable prospect for the company to be rescued, the practitioner must so inform the Court, the company and all affected persons and apply to the court for an order discontinuing the business rescue proceedings and pacing the company into liquidation.








One other thought. The directors of the financially distressed company may have no option but to pass the resolution to place the company under supervision (even without “pre-packaging the plan” as suggested by Mr Levenstein) for the following reasons:





Firstly, they cannot do so once liquidation proceedings have commenced (although other affected parties can make such an application) – this may mean that the directors relinquish what little control they may have at any rate over the proceedings that follow; and





Secondly, because if the directors know that the company is financially distressed (which once again to be absolutely clear, may but does not necessarily mean that the company is insolvent – the reason for being unable to pay its debts may just be due to temporary illiquidity for example) and they decide not to pass such a resolution, they are duty bound (in terms of section 129(7)) to give notice to all affected parties that the company is financially distressed and (if giving the notice were not enough to cause embarrassment), justify why they did not place the company under supervision (though in the example I have given, the fact that the assets exceed the liabilities but that the cash-flow being experienced by the business is creating liquidity problems and an inability to meet all debts, would in fact be a perfectly good explanation).
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The deterrent I can see for the directors passing the resolution is that if the company is subsequently found to not to have been financially distressed they can face an adverse order for costs. I’d submit they’d be exposed to a much larger damages claim if they knew that the company was financially distressed and did not pass the resolution.








Change is not something we humans embrace easily.








I am also ready to admit that not every business rescue plan that will be mooted in the future will succeed and there will, despite the best intentions of all involved affected parties, still be companies that prove to be beyond hope and which need to placed under liquidation. But we must also concede however that the business rescue process has by and large worked in many other jurisdictions and our legislation does reflect the “best practices” approach from many of these (the subject for another article) – so let’s give it a chance! We are currently watching the global economy’s greatest ever effort to perform a business rescue plan. It may be flawed – but I think the consequences of failing to give it chance to succeed “are too ghastly to contemplate!”











Kind regards


Graeme Fraser BA LLB LLM HDip Tax

















