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(i)	the temporary supervision of the company, and of the management of its affairs, business and property;


(ii)	a temporary moratorium on the rights of claimants against the company or in respect of property in its possession; and


(iii)	the development and implementation, if approved, of a plan to rescue the company by restructuring its affairs, business, property, debt and other liabilities, and equity in a manner that maximises the likelihood of the company continuing in existence on a solvent basis, or if it is not possible for the company to so continue in existence, results in a better return for the company’s creditors or shareholders than would result from the immediate liquidation of the company.”








(Even a cursory reading of this definition will lead one to the conclusion that there are a number of issues which need to be properly “unpacked” and understood – such as what is being “financially distressed”, and opposed to that “solvent”, when is the return “better” for creditors and shareholders, what is meant by a “temporary” moratorium and indeed what is envisaged in the concept of moratorium, and so. All in all quite enough to get us working on a number of future newsletters!)   








Secondly, what is a business rescue plan”? Section 128(1)(c) quite simply says a business rescue means a plan contemplated in section 150 – and subsection (2) says that “the business rescue plan must contain all the information reasonably required to facilitate affected persons in deciding whether or not to accept or reject the plan”, must be divided into three parts which must contain a specified list of information. (Note: the information list as being required is not an exhaustive list, as the description of each part commences with the phrase “which must include at least….”, and so this must be regarded as the minimum). 
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There are many reasons why the judicial management procedure just did not work and we have no intention of entering into a protracted debate on the issue. We do however find a  fundamental benefit of the proposed business rescue procedure to lie in the requirement that the person appointed to supervise the business rescue procedure (who is now incidentally called “a business rescue practitioner” – and the explanation of how this came about is really worth a chuckle – we’ll post it on the website in due course) must “as soon as practicable after being appointed, investigate the company’s affairs, business, property, and financial situation, and after having done so, consider whether there is any reasonable prospect of the company being rescued.” 





One of the important safeguards built into the Bill is found in the seemingly innocuous (but rather logical and pragmatic) provisions of section 140 (4) which simply stipulate that “if the business rescue process concludes with an order placing the company in liquidation, any person who has acted as practitioner during the business rescue process  - ……..





It seems to us, if at the very outset, the corporation or the affected person who seeks to invoke the business rescue procedure cannot convince a putative business rescue practitioner that there is at the very least a prima facie chance that the company can be rescued (and that the practitioner ought to be able to move from this prima facie position to one in which it can be stated that there is a “reasonable prospect” of the company recovering) then no person who fancied a shot at the appointment of being the liquidator would contemplate accepting nomination and appointment as a ‘practitioner” in respect of the particular company.








To round off this initial newsletter let us just remind ourselves of one or two concepts.








Firstly, what is meant by “business rescue”. Section 128(1)(b) of the Companies Bill 2008 states that “business rescue” means 





“proceedings to facilitate the rehabilitation of a company that is financially distressed by providing for –
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Among the items required (in terms of subsection (2)(c)(iv)) are a projected balance sheet for the company and statement of the income and expenses of the company for the ensuing three years. 








This is another positive feature that we consider separates the business rescue procedure from judicial management (and even liquidation). Once again, there are many issues we intend exploring in relation to the development and contents of the business rescue plan (some of which will be through the medium of this newsletter, and some of which will find itself on our website � HYPERLINK "http://www.businessrescueplans.co.za" ��www.businessrescueplans.co.za� which will be launched soonest.








So there we are – let’s enjoy the journey of exploration together!











Kind Regards


Graeme and Vel


� HYPERLINK "http://www.companiesactonline.co.za" ��www.companiesactonline.co.za� 
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Taken from our Business Rescue Plans Newsletter #1 for 2009





Greetings – a few points to launch this series :





(a)	why a newsletter in the first place;


(b)	what will it cover?


(c)	what’s so important about Business Rescue Plans anyway?





The objective of this newsletter is to provide informative insights and thought-provoking comments about the entire concept of business rescues and turn-arounds (or the new term which became increasingly popular in the last quarter of 2008 – “bailout”) in regular “bite-sized” chunks (ie sufficient to be regarded as in-depth but without qualifying as a “dissertation”). 





And to paraphrase that famous expression “We may provide some of the answers all the time, and all of the answers some of the time, but not necessarily all the answers all of the time”. We will, of course, be trying our best at all times – but sometimes we may just be challenging you to consider the application of the principle in your own business environment or because we are operating in a new area of law in South Africa there may just be now local authority yet (but do bear in mind that section 6(2) of the Companies Bill 2008 does state that “to the extent appropriate, a court interpreting or applying this Act, may consider foreign company law”, so we will try to source that information where we can).





The subject-matter of the newsletters will generally be determined in our discretion, although we may follow certain “themes” from to time. We will of course be examining many of the provisions set out in Chapter 6 of the Companies Bill 2008, but we will not be confined by or constrained to that subject-matter. We will definitely be monitoring developments internationally as the global economy tries to work its way out of the recession / depression crisis and seeing whether there are lessons or trends which may be likely to have an impact in South Africa. We will also be watching with interest the application of business rescue proceedings in other countries which have such a procedure. And ultimately we would also welcome you sending us questions that are troubling you but which may have general application and many may then benefit from a single question. (Naturally we are available to consult on a more private basis and would be willing to discuss fee arrangements in that instance).
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Turning to point (c), our minds immediately turn to the response of Adv Welsh QC in the Appellate Division case of CIR v Standard Bank who, when asked what the position would have been had the total amount of the Bank’s business that had been converted from loans into reference shares (which was the cause celebre in that matter) constituted 50% of the bank’s business (and not less than 0.5% as was the actual evidence), said with mock naiveté – “My Lords, my case would have been much more difficult to argue!” and moved on to his next point. Before the revelations of September and October last year (and everything that has happened since) there may have been question marks over the desirability of introducing  a business rescue plan procedure into the South African corporate environment. With the potential carnage which the shrinking global economy may still inflict on South African companies, irrespective of whether they are involved in exporting or importing product, we think that few would today reject the value of an alternative plan to simply liquidating all companies that are failing to meet the demands of the currently prevailing commercial environment. 








No doubt, there will be instances where companies have been so badly managed or when the disaster that has befallen them is just so great that they have “no reasonable prospect of recovery” (a subject which will definitely be explored further), and when it is time for the corporate entity and all who have had the misfortune of doing business with it to be put out of their collective misery and when liquidation is actually warranted. We have long advocated the merits of a business rescue procedure and we suspect that as 2009 develops we will witness a growing awareness of the merits of this procedure.








We must also acknowledge that the time to say the burial rites over the provisions of the Companies Act 1973 dealing with the concept of judicial management is well and truly long overdue. We would be hard-pressed to find a recent example (if you have one we’d be extremely interested to hear about it), where a judicial management procedure was successfully resorted to and which staved off a liquidation of the corporation. (By the way, you will note we have frequently use the word “corporation” and not just “company” because the business rescue proceedings will apply to companies and close corporations – for as long as they survive in the administrative sense after the introduction of the new companies legislation).
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