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HP submitted a further bid – at US$27,00 which meant the price was  now 50% more than Dell’s original offer in less than a week.





Dell stepped back up to the plate and they agreed to match HP’s offer – which the board of 3PAR then accepted. 





Did it stop there – of course not!





On Friday morning news broke that HP had increased their offer to US$ 2 billion     – ie now putting a value of US$ 30,00 on each 3PAR (which at the closing bell on the NYSE on Friday were trading at US$ 32,46 – a gain on the day of 24 % and a clear indication that the speculators were betting that this bidding battle would continue).








The precise terms of the 3PAR announcement regarding the bid from HP make interesting reading:





“3PAR® (NYSE: PAR), the leading global provider of utility storage, today announced its board of directors has determined that the unsolicited proposal by Hewlett-Packard Company to acquire all of 3PAR’s outstanding common stock at $30 per share constitutes a “superior proposal” (as that term is defined in 3PAR’s previously announced merger agreement with Dell). The 3PAR board of directors notified Dell of its intention to terminate the merger agreement with Dell, immediately following the expiration of the three business day period contemplated by, and the satisfaction of the other conditions set forth in, the merger agreement with Dell, in order to enter into the merger agreement with HP on the terms set forth in HP’s acquisition proposal. ��The terms of 3PAR’s merger agreement with Dell require the 3PAR board of directors to continue to recommend that 3PAR stockholders accept Dell’s cash tender offer, and tender their 3PAR shares pursuant to Dell’s tender offer, so long as the merger agreement with Dell remains in effect. Accordingly, at this time, since the merger agreement between 3PAR and Dell remains in effect, 3PAR’s board of directors continues to unanimously recommend that 3PAR stockholders accept the cash tender offer made by Dell and tender their shares of 3PAR common stock pursuant to such offer.”





															…/Contd
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(If we note that the use of the word “including” denotes that the list from (a) to (l) is not an exhaustive list of remedies, it certainly expands on the rather bland descroption of the remedies available under section 252).





The problem for the dissenting shareholder here is that the offer applies across the entire shareholding and unless there is some connection between certain shareholders in 3PAR and Dell it would be difficult to allege oppressive or unfairly prejudicial conduct.





One of the outcomes that could have been ordered under section 252 was the court could require “the purchase of the shares of any members of the company by other members thereof or by the company”, without going into specific detail as to how this would occur.





Section 164 of the Companies Act 2008 considerably expands on this remedy, provided that the shareholder who has received notice of a proposed transaction gives the company written notice objecting to the resolution and does not vote in support of the resolution – because such a shareholder is entitled in terms of subsection(5) to “demand that the company pay the shareholder the fair value for all the shares of the company” held by that shareholder.





Section 164(11) requires the company to offer the demanding shareholder the amount considered by the directors to be the fair value of the relevant shares, and if the company either –


fails to make such an offer; or 


makes an offer that the shareholder considers to be inadequate


the shareholder may apply to a court to determine a fair value in respect of the shares.





Section 164(16) states that the fair value in respect of any shares must be determined as at the date on which, and time immediately before, the company adopted the resolution that gave rise to the shareholder’s rights under section 164.





Which as Julie Andrews would have sung in the “Sound of Music” takes us back to “Doh” – and we are left with our initial dilemma in respect of transactions such as the 3PAR one : if one took no cogniscance whatsoever of the subsequent events, what would have been “the fair value” of the shares held by a dissenting shareholder at the time when 3PAR accepted the start-off offer of US$18 per share placed on the table by Dell. 														…/Contd
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So section 163(1) and (2) provide:


“(1)	A shareholder or a director of a company may apply to a court for relief if –


any act or omission of the company, or a related person, has had a result that is oppressive or unfairly prejudicial to, or that unfairly disregards the interests of, the applicant;


the business of the company, or a related person, is being or has been carried on or conducted in a manner that is oppressive or unfairly prejudicial to, or that unfairly disregards the interests of,  the applicant; or


the powers of a director or prescribed officer of the company, or a person related to the company, are being or have been exercised in a manner that is oppressive or unfairly prejudicial to, or that unfairly disregards the interests of, the applicant.


Upon considering an application in terms of subsection (1), the court may make any interim or final order it considers fit, including –


an order restraining the conduct complained of;


an order appointing a liquidator, if the company appears to be insolvent;


an order placing the company under supervision and commencing business rescue proceedings in terms of Chapter 6, if the court is satisfied that the circumstances set out in section 131(4)(a) apply;


an order to regulate the company’s affairs by directing the company to amend its Memorandum of Incorporation or to create or amend a unanimous shareholder agreement;


an order directing an issue or exchange of shares;


an order –


appointing directors in place of or in addition to all or any of the directors then in office; or


declaring any person delinquent or under probation, as contemplated in section 162;


an order directing the company or any other person to restore to the shareholder any part of the consideration that the shareholder paid for shares, or pay the equivalent value, with or without conditions;


an order varying or setting aside a transaction or an agreement to which the company is a party and compensating the company or any other party to the transaction or agreement;


an order requiring the company, within the time specified by the court, to produce to the court or an interested person financial statements in a form required by this Act, or an accounting in any other form the court may determine;


an order to pay compensation to an aggrieved person, subject to any other law entitling that person to compensation;


an order directing rectification of the registers or other records of a company; or


an order for the trial of any issue as determined by the court.						…/Contd
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What is the fair value of a share?





Has anyone been watching the recent exchanges in the United States as rival computer giants Dell and HP both stalk data-storage provider 3PAR?





Firstly, Dell made an offer to acquire the company at US$1,1billion, which effectively valued each 3PAR share at US$18,00). The directors of 3PAR considered this was an acceptable price and accepted the offer, since (inter alia) :


it was an 87 per cent premium over 3PAR’s stock market value – the share having traded around the US$10 range for most of 2010;


“while regarded as a successful innovator in the fast-growing market for sophisticated and energy-efficient gear that stores businesses’ digital information outside traditional on-site computers, 3PAR is losing money and reported sales of just $54  million in the last quarter” – � HYPERLINK "http://www.ft.com" ��www.ft.com�;





The deal which the directors accepted contained a clause allowing 3PAR to entertain competitive bids subject to a “walk-away” penalty of US$ 53 million (subsequently increased to US$72 million) being payable to Dell if 3PAR accepted a rival bid. 





The ink was hardly dry on the deal when in marched HP and threw an offer which amounted to the equivalent of US$24,00 per share on the table – 33% higher than the Dell offer, and of course, irresistible for the board of 3PAR!





Undaunted, and in accordance with standard negotiation techniques, Dell raised their offer to US$24,30 – obviously, by not only matching HP but sweetening that offer by a tweak, all the other reasons the board would have used to justify the original Dell offer would still be in place and the deal would be a cinch!





																…/Contd 
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Thirdly, let’s assume that HP had not formally placed a competing offer on the table when the shareholders met to consider the recommendation of the directors to sell the company’s business or assets for US$1,1 billion (ie the originally offered price equivalent to US$18,00) and there was a shareholder who believed that despite the history of the company to date, the sale price was in fact undervalued, and who, like the proverbial lone voice in the wilderness expressed misgivings about the proposed transaction. Could that shareholder exercise any rights to protect his interests?





Before the promulgation of the Companies Act 2008 a dissenting shareholder whould have had to rely on the provisions of section 252(1) (read with 252(3) of the existing Companies Act 1973 which provide that:





“Any member of a company who complains that any particualr act or omission of a company is unfairly prejudicial, unjust or inequitable, or that the affairs of the company are being conducted in a manner unfairly prejudicial, unjust or inequitable to him or some part of the members of the company, may, ….make an application to Court  ….(and) the Court may, with a view to bringing to an end the matters complained of, make such order as it thinks fit, whether for regulating the future conduct of the company’s affairs or for the purchase of the shares of any members of the company by other members thereof or by the company and, in the case of the purchase by the company, for the reduction of the company’s capital or otherwise.”








Section 163 of the Companies Act 2008 seems to correspond with the sentiments of section 252 of the Companies Act 1973 (but as with many of the provisions in the new Act which echo provisions of the existing legislation there are differences and naunces in the wording used and sometimes also the precise remedies which is going to lead to some interesting debates, particularly with regard to the status of judgments which have interpreted the existing legislation, going forward).











															…/Contd												
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Presumably there had been some “due diligence” investigation by Dell prior to the making of their offer, and the directors must have had teams of internal and external advisers evaluating the nature of the offer that was finally made. It would be extremely interesting to look at the documentation that was presented to the directors for them to determine that the initial offer of US$18,00 was acceptable. For example :


was any account taken of the likelihood of a competitive bid? 


had the directors even approached HP to ascertain whether they were interested in making an offer? (From reports it seems that when Dell first announced its intention to make an offer for 3PAR, HP expressed indifference – but that was when the company had its hands full sorting out the aftermath of the resignation of former CEO Mark Hurd following a sexual harassment claim. One of his potential successors to the corner office, Dave Donatelli is leading the HP team in the present battle for 3PAR). 


What attempts did the directors make to raise the bid from Dell during the period leading up to the initial offer? (especially since with a little pushing Dell soon offered 33% more than they first did, and now HP have raised that to at least 50% more, and as we have seen the bidding may not yet be over).


Is there anything the directors are not disclosing to either Dell or HP which might make them change their minds at this point?


Did any of the directors object to the initial Dell offer?





All of the above questions may shed light on whether the shareholders can ultimately say that the directors acted in their best interests.





Ultimately, when all is said and done though, and assuming the transaction is implemented, the gains of the shareholders are so large (at US$ 30 per share, a shareholder who bought shares in 3PAR at the beginning of this year has made a 200% profit! Not even Bernie Madoff offered such odds!) – that the directors who would have been happy to recommend a sale at US$18 per share will not be treated as villians who nearly sold the shareholders short, but as heroes!











																…/Contd
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When determining whether a particular director has complied with the duties set out in section 76(3)(b) and (c), section 76(4) contains certain so-called “safe harbour” tests – because it would be unrealistic to believe that boards of directors will be infallible or omniscient. 


In summary providing this business judgment rule protects a director who has – 


 


taken reasonably diligent steps to become informed about the matter – in which case the onus would rest on the director or the board to show the court what they actually did in the circumstances and to justify what ought to have been “reasonably” sufficient, even given the rather obvious difficulty that what they did do, actually turned out to be inadequate because they may still have made a bad call in the circumstances!;


made a decision, or supported the decision of a board committee or of the remainder of the board, and at the time of making the decision the director had a rational basis for believing, and did believe, that the decision was in the best interests of the company;


relied on the the performance of any suitably qualified external adviser or an employee of the company or any data, opinions, reports or statements provided by them which the director again has a rational reason for relying on – but note the director cannot merely accept someone else’s judgment willy-nilly.





So where does this leave us with the position of the directors of 3PAR? By accepting the first Dell offer, they indicated that they believed that:


US$18,00 represented fair value for the shares of the company; and 


It was in the interests of all the shareholders (and the company) to accept the offer.





But how can that be so in the light of the subsequent developments?
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These common-law duties have to an extent been “codified” in the Companies Act 2008 by :


section 75 which deals with the position where a director may have a personal financial interest in transaction to be considered by the board, and sets out specific procedure that must be adopted in such circumstances);


section 76 which stipulates other general standards of conduct which a director must meet;


section 77 which imposes liability on directors who don’t act appropriately;


section 77 which allows for the indemnification  of directors under certain limited circumstances.








Most importantly for the present purposes is section 76(3) which provides that a director of a company, when acting in that capacity, must exercise the powers and perform the functions of director –


in good faith and for a proper purpose;


in the best interests of the company; and


with the degree of care, skill and diligence that may reasonably be expected of a person –


carrying out the same functions in relation to the company as those carried out by that director; and


having the general knowledge, skill and experience of that director.








The test in 76(3)(c)(i) is an objective test, and it is in this regard that the principles espoused for example in the King Report III may be relevant is judging the conduct of the directors in any particular case.








The test in 76(3)(c)(ii) is a subjective one.








																…/Contd
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If the transaction amounts to a sale of the business undertaking of the company, the provisions of section 112 of the Act would be applicable; if the transaction is a merger of 3PAR with one of the suitors, then section 113 of the Act would be applicable. Either instance would require that:


the specific transaction is approved by a special resolution of the shareholders;


certain procedural aspects set out in sections 115 and 164 must be complied with – we will discuss section 164 in more detail below.





Whatever the final price that one of the rival bidders pay for the company, it seems very likely that the required majority of shareholders (given the factors mentioned above about the history of 3PAR to date) would not only support the offer, but be rather delirious about it!





Secondly, and purely hypothetically, could a shareholder complain about the conduct of the directors of 3PAR in the whole process? (Note the predicament that the board of 3PAR are in at the present time : they have decided that the “unsolicited” HP offer at US$30 is a superior offer to the Dell offer, but in terms of their agreement with Dell, from which they are trying to extricate themselves, they are still obliged to recommend that shareholders surrender their stock in accordance with original Dell offer!).





Under the existing Companies Act there is merely a common-law fiduciary duty on the directors, which is usually couched in the following terms:


the duty not to exceed powers or to act within the powers of the company;


to promote the success of the company for the benefit of the members as a whole;


to exercise independent judgment ie to have an “unfettered discretion”;


to acquire corporate opportunities for the company 


not to use confidential information for the director’s own purposes;


not to accepts benefits from third parties or not to make profits which can only arise by use of the fiduciary position;


to declare, where applicable, any interest in a transaction or arrangement with the company


and to which is added a general duty to exercise reasonable care, skill and expertise when going about the affairs of the company.


																…/Contd
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So the ball is now back in Dell’s court. If they again adopt the technique of just pipping or matching HP surely  they’ll seem miserly! (But they’ve already been forced to increase their bid by 66%). But lets assume they are bold, are determined to get their hands on 3PAR, and want to kill off the cat and mouse game that HP are playing – do they raise their offer to US$33,00 per share? Or how does US$36 per share sound?





And how will HP respond to any further call to increase the price.





In this power game we should also perhaps factor in that HP with US$115 billion in annual revenue compared with Dell’s US$ 53 billion is potentially the stronger bidder financially and have already indicated that the whatever the acquisition price, it would not materially affect their short-term earnings. In the long-term HP also has a greater global sales force that could help the 3PAR business grow faster – � HYPERLINK "http://www.reuters.com" ��www.reuters.com�





“It’s strategically important to both companies. But given the bidding behaviour, I feel like HPs in this to win it”, Dinesh Moorjani, analyst at Gleacher & Co, has told Reuters.





So if Dell increased their offer, HP could continue to play, or they could walk away from the deal and leave Dell to pick up the spoils – but at a signficantly increased price!





Of course the same is true of Dell – if they allow HP to “win” at this point, they too would have seen HP pay significantly more to acquire the company than the directors first thought the Dell offer was a good price for the shareholders to receive.





Apart from the obvious games that could be being played out between Dell and HP, the transaction would raise important considerations under the Companies Act 2008 (“the Act”) were it being implemented in South Africa.





Firstly, from this distance (and because the directors of 3PAR have not yet had to release the full text of either proposed agreement) it is still difficult to determine whether this transaction is a sale of shares, a sale of the business undertaking, or a merger.
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Logic would, we think, demand that a price of US$18 per share, when the market trading price for the shares is only US$10, and given the revenue earning history of the business.  is more than a fair offer – but then how foolish do we look if what has transpired in less than a week since the initial offer was made, is ignored. Even though it is true that beauty is often in the eye of the beholder, the 3PAR transaction does illustrate that to determine what is a “fair value” in any instance is not a simple issue. 





That leads to the next question – how many companies faced with a dissident shareholder demanding a “fair value” for his shares would, with the utmost respect to the judiciary, necessarily want to leave the decision in the hands of a High Court judge? Would this not be an appropriate case for referral to the Companies Tribunal or to employ some other alternative dispute resolution mechanism to find a valuation that is acceptable to both the dissenting shareholder and the company?


 


And perhaps one final thought – what would you say about the directors of whichever company succeeds in buying 3PAR and at whatever price finally gets settled on (whether US$30 or even more) who’ve used company funds to buy an asset at what some may consider to be a price that was grossly inflated largely due to the egos of the management of the pursuing companies? But that’s just something we’ll have to think about at another time.








30th August 2010.








Graeme Fraser and Veldra Morris 
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