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But is this necessarily a bad thing? Too many businesses (and the smaller the business, the more likely this will apply) just stumble from one year to the next or, worse still, from one crisis to the next, without ever stopping to take stock, not of their “inventory” for accounting purposes, but of how and why they are doing business! 





While every business starts with a bright idea which may even be encapsulated in a “business plan” of sorts (generally used to raise some start-up banking facility), these are seldom implemented as intended, and even more seldom are they regularly revised to take account of the actual state of the business. Soon we are in the state of “doing things this way, because that’s the way we’ve always done them” or “the only innovation in our business process is patching onto our system something we’ve seen somebody else do”.





Eventually the whole business becomes unwieldy, and then completely falls apart.





For us the greatest tragedy is not the number of businesses that fail to survive the first year (that may be an unacceptably high statistic, but not every idea can be a winner) but rather the businesses that survive the early battles and trauma, only to succumb through their own indifference once they’ve been established for a few years.





Every business should use this opportunity to undertake an “internal audit” – in the process of determining what the implications of the Companies Act and the Consumer Protection Act are for their business they should also revisit and realign their total business strategy.





Focus on directors duties





No training is required to become a director of a company or to become a member of a close corporation in South Africa (though some quarters are vociferous in advancing the argument that such a requirement should be introduced).





The directors of a company and the members of a close corporation are supposed to manage the business of the entities in the best interest of the entity in accordance with their common-law fiduciary duties.
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Determination of the threshold for protection under the Consumer Protection Act.  





One of the trickiest elements in the implementation of the Consumer Protection Act has been determining who is to be regarded as being entitled to protection under that Act – especially when it comes to juristic persons such as companies and close corporations. Large companies surely need little protection – but what is to be regarded as sufficiently “large” for this purpose?  The Department of Trade and Industry has recently published a notice (which is still open for comment) which pegs the threshold at R3m in assets or annual turnover for the previous financial year. 





There is still some criticism that irrespective of where the threshold lies, the Act does not provide sufficient guidance as to how the service provider is to determine whether the juristic person in the position of the consumer falls within the threshold of protection or not. That is not a debate we wish to enter into at this time.





More important for us, is that businesses should use the opportunity to re-assess the profile of their targeted customer-base and as well as determine strategies which will ensure that potential and existing customers have a much better understanding of the business, product or service, being offered to them. Too many companies fail to undertake this rudimentary planning on a regular basis and as a result find they are falling out of the race as new or more versatile businesses arise in opposition to them or deliver newer or better products.











How do we reach our potential market: promotional and market campaigns.





Finally, the Consumer Protection Act contains a number of provisions dealing with the manner in which businesses may bring their products to the market in a manner that offers protection to the consumer. 
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the Company Rules – a new kid on the block – and which refers to rules, developed by the board of directors (and ultimately approved by the shareholders), considered necessary and incidental to the governance of the company that are not dealt with in the Act or in the company’s Memorandum of Incorporation. Companies should give careful consideration to the policies, procedures and practices the board of directors have developed over the course of time, and whether these can be said to have matured into “company rules”;


 


the Shareholders’ agreement – not every company has one, but a shareholders’ agreement, which is not generally available to the public dealing with the company, usually contains a number of private arrangements between all or some of the shareholders with regard to matters as diverse as buy-out and pre-emptive rights, voting pools, dividend policies and so on. The Companies Act 1973 does not deal with shareholders’ agreements at all, while the new Act recognises their existence but requires that all shareholders’ agreements to be consistent with the Act or the Memorandum of Incorporation. This then begs the question – why not simply deal with the issue in the Memorandum of Incorporation and not in a shareholders’ agreement? (We are prepared to concede that there may however still be certain aspects of the relationship between some or all of the shareholders which they would want to keep from the public glare – but that too raises questions about transparency!).





There is a further and more serious difficulty though for existing companies because about 99,9% of the shareholders’ agreements we have drawn or seen contain a provision stating that if there is any conflict between the provisions of the shareholders agreement and the Articles of Association, as between the signatories to the shareholders’ agreement, the shareholders agreement prevails. Such a provision would clearly run counter to the stipulation in the new Act that the shareholders’ agreement is to be consistent with the Act and the company’s Memorandum of Incorporation.








So, yet again we have the position where compliance with the new regime may entail some additional work on the part of the company to become compliant but will also provide an opportunity for reconsideration of the stance of the shareholders and directors on certain issues as well as for all of them to be trained on, and to understand, the core documents that govern the company.





																…/Contd 








												





Companies Act Online





www.companiesactonline.co.za is owned by Camel Rock Trading 16 CC the members of which are Graeme Fraser and Veldra Morris





Companies Act Online





Ten reasons why business should embrace both the Consumer Protection Act and the Companies Act





In September 2010 the Minister of Trade and Industry, Dr Rob Davies, announced that both the Companies Act 2008 and the Consumer Protection Act 2008 would be brought into operation on 1 April 2011.





Neither of these pieces of legislation have had easy passage so far:


the Companies Act requires numerous amendments – some of a purely grammatical and formatting nature, but there are also some issues of principle that need to be addressed. The Companies Act Amendment Bill, released in draft form in July 2010 has been tabled in Parliament this past week, and once promulgated will pave the way for a reworking of the Regulations which give flesh to many provisions of the Act requiring action to be taken “in the prescribed form and manner”;


the Consumer Protection Act has been criticized as making business more onerous and we still await the publication of the Regulations which again are needed to give more detail to the manner in which businesses will be required to comply with the Act.








Despite these stones (some would describe them as boulders) along the pathway, we at Companies Act Online have advocated that businesses should be much more receptive to the opportunities which both enactments present. In this article we provide ten reasons why business should embrace both the Consumer protection Act and the Companies Act.








Review of company processes and procedures.





Both Acts will definitely require all businesses to review a broad spectrum of their current processes and procedures and some will indeed be required to make what could be costly and even time consuming adjustments to become compliant with the new regimes both Acts introduce.
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When checking whether their documentation is compliant with both these Acts, businesses should not only have them reduced to plain language, but should also ensure they understand the effect of each sentence that is used. The old practice of using the precedents of other companies should be jettisoned forever!








“The Constitution of the Company”





There are four documents which form the core of the “Constitution of the Company”, namely:





the Notice of Incorporation (formerly known as Memorandum of Association) – and which is filed to commence the incorporation of a company;





the Memorandum of Incorporation (formerly known as the Articles of Association) – which is defined as being the document, as amended from time to time, that sets out the rights, duties and responsibilities of shareholders, directors and others within and in relation to a company. One of the major difficulties which will arise for hundreds of thousands of small companies is that they would have adopted the so-called “Table B” (a part of Schedule 1 of the Companies Act 1973) with or without some minor amendments as their Articles of Association. Table B has umpteen references to sections of the Companies Act which will now not correspond to provisions in the new Act. Existing companies will have a period of two years in which to amend their Articles of Association into a Memorandum of Incorporation that is compliant with the new Act. 





This could be quite an exercise, especially when one also takes into account that there are numerous “alterable provisions” in the new Act where the company can exercise a choice as to the degree to which that provision would be applicable to the company. Companies Act Online recommends that companies adopt a completely new document which we have tailored to meet the requirements of the new Act. This would however also require that the shareholders and the directors undergo training to familiarise them with the contents and implications of the new Memorandum of Incorporation – which is also not a bad thing because few shareholders or directors today actually have any knowledge as to what the articles of association contain, and some of these documents hark back to the 1920’s or 1930’s!
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Business rescue – how do we extend credit and how do we protect ourselves from risk of default





We have seen how business rescue could be used by the financially distressed entity, but what about the company that is not in such a precarious position? Companies that are presently doing well and are apparently in no danger of becoming “financially distressed” should use this opportunity to:





re-assess their credit approval strategies and procedures – especially with a view to limiting the down-side risk if a customer experiences financial distress and is placed under supervision in terms of the business rescue process or  how to limit the exposure to a loss if the customer is sequestrated (which will usually result in much more severe losses than if the company was rescued);


determine what policies they will adopt to protect themselves contractually in the event a customer is placed under the business rescue.








The Requirement that documents use “plain language”





Both the Companies Act and the Consumer Protection Act follow the recent trend requiring any documentation produced by the business and intended for use by a third party to be compiled in “plain language”, ie language which a person with average literacy skills and with minimal experience in dealing with company or consumer matters could understand . There are about 21 enactments now containing similar provisions.





Businesses are accordingly required by both Acts to review their current documentation and ensure the use plain language. Again this might involve some time and effort on the part of the business, but the benefit of doing so does not only extend to the third party. Many businesses “borrow” their documentation from other sources (without even having their own legal counsel vett them) and sometimes have no understanding why a particular clause is either in the document or why it is worded in a particlular way. When a dispute arises and an interpretation must be placed on the document by a magistrate, judge or arbitration, the business is then confused or surprised by the outcome!


															…/Contd





												





Companies Act Online





www.companiesactonline.co.za is owned by Camel Rock Trading 16 CC the members of which are Graeme Fraser and Veldra Morris





Business Embraces the Company and Consumer Acts - Pg 6








Up to date expertise


for your business





Business Rescue – an opportunity to restructure and correct past mistakes!





When the Companies Act 2008 comes into operation, South Africa will have a business rescue process which in effect is a marriage between some of the principles of the US Chapter 11 Bankruptcy protection and the UK system of enterprise administration.





Of all the elements of the new Companies Act, Chapter 6 has perhaps received the most comment and has without doubt attracted some severe criticism from a broad spectrum – not all of which has however been justified (apart from protecting selected interests) or indefensible, as we ourselves have had more than one occasion to point out!





We do not have time and space in this article to deliberate all the pros and cons of the business rescue debate, and will instead make two relevant points:





Firstly, business rescue is not the appropriate departure point for a business that is insolvent. Business rescue applies where a company is “financially distressed” but which also has a reasonable prospect of being restored to financial health. The ability to rehabilitate the company’s fortunes is a fundamental element of the business rescue process and the primary justification for business rescue’s place in our law. Instead of throwing the good elements of the business away with the bad, an appropriately skilled business rescue practitioner will be able to plan the restructure of the business to correct past mistakes (of whatever nature which contributed to the parlous state of the business) in a way which minimises its impact on all the stakeholders, not the least of which are the employees. Although there is no way of anticipating right now how many companies or CCs will be able to successfully invoke the business rescue process, it is also true to say that even if only there are only a limited number of successful rescues, it will make a huge difference to all the stakeholders involved with that entity!





Secondly, even businesses that seem in good financial health should from time to time consider the elements which the Companies Act lays down as being the basic constituents of a business rescue plan and apply them to the development of a proper business plan applicable to their own situation.
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Solvency and Liquidity test





While it is true that business has always involved an element of risk, the study of how to manage the risk has become one of the major themes of the first decade of this millenium.





The collossal collapses of big businesses around the world has focused more sharply the need for businesses of all shapes and sizes to be alert to the risks inherent in their own particular business model and for each business to develop a systematic approach to keeping themselves aware at all times of where they stand in relation to these risks.





The solvency and liquidity test which was introduced into the Companies Act 1973 by the Corporate Laws Amendment Act of 2006 (and which took effect in the latter part of 2007) requires a company to meet the specified criteria before it can implement certain transactions which have an inherent risk for third party creditors of the company. 





This test has been retained in the Companies Act 2008. While we have pointed out above that some businesses presently have difficulty working out their bottom-line for the previous month, the solvency and liquidity test is even more problematical because it requires the management of the enterprise to take a look (having regard to all reasonably relevant financial circumstances of the company at the time) into the future for a period of 12 months!





Nevertheless, the value of knowing whether the company satisfies the solvency and liquidity test at any particular time should be seriously considered by the management of the business entity not only for the limited, specific transactions mentioned in the Act, but of general application – for the very reason that it forces management to take into account the impact of current decisions on the future of the business. 





Many companies find themselves in financially distressed circumstances not because of the transactions they failed to conclude, but because of the transactions they were successful in getting and which impacts on their business in ways that were not properly considered when they tendered for the work.
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Financial statements must be accurate





The Companies Act imposes a duty on a company to keep complete and accurate financial records to enable the company to meet its reporting obligations, including the preparation of annual financial statements.





For smaller businesses even the most basic record-keeping can be an arduous exercise and one that is largely dictated by deadlines such as filing tax returns or renewal of loans (or applying for them in the first instance), and many small businesses will have great difficulty in determining how well (or badly) they did last month!





But conducting business without proper accounts is like trying to play cricket without a scorer keeping tally of what runs have been scored and how many wickets have been taken!





Proper accounting systems also contain a wealth of information which if properly analysed can provide significant clues to the directors as to the direction in which the company should go:





What is our largest selling item?


What is our profit margin on that item?


What potential exists for increasing those sales?


What is our worst selling item?


Why should we continue to offer it in our product range?


How quickly are we able to collect our debtors?





These are just some of the basic issues and there are of course many more. But businesses should take the opportunity to assess what information they are receiving from the accounts department and how it can be put to better use.
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How many directors or members of close corporations do you know that could name more than one or two of these duties, never mind all of them?





The Companies Act 2008 (without necessarily abrogating the common-law fiduciaries) creates its own standards of conduct that directors must comply with, and even extends these to the members of close corporations, and imposes personal liability on directors for damages or losses caused by their failing to observe these standards of conduct.





Directors of companies and members of close corporations are well advised to seek outside opinion as to their true ability to manage the business of the entity and having discovered any shortcomings to determine the course of action they will take to improve their skills. This will include inter alia:


 


Learning and internalising the common law fiduciary duties of directors;





understanding the new standards of conduct directors are expected to meet;





Broadening their knowledge of all the legislation which is applicable to the company (especially the two Acts we are considering in this article, but also other “essential” legislation such as the Labour Relations Act, the Basic Conditions of Employment Act and so on).





Developing a network of resources that keep them informed of developments in their specific industry and business in general – the information is in many cases out there (sometimes even freely available), but directors and members of close corporations merely neglect or fail to obtain access to it!





Consideration of the appointment of a company secretary empowered to fulfill the role specified in the Companies Act – directors of smaller companies should definitely consider an external third party company to provide these services.
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Not only should businesses align their promotional and marketing activities to be in compliance with the Act but familiarising themselves with the provisions of the Act could result in the recognition of new and for them as yet untried opportunities for getting their product or service into the market. Or they may devise entirely new methodologies which are not yet contemplated by the Act.








So that is our thesis – while both the Companies Act and the Consumer Protection Act are definitely going to require businesses to examine a broad spectrum of their documents, processes and procedures in the next few months, this should not only be regarded as a chore, but should rather be embraced as an opportunity to examine, revise and upgrade the way the entity conducts its business.
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