Arbitration Clauses

Short form submitting to AFSA process 

(as suggested by Practical Legal Training School under auspices of the Law Society of South Africa, and by AFSA)

Any dispute, difference, impasse, or deadlock between the parties pursuant to this agreement must be referred to arbitration in terms of the rules and regulations of the Arbitration Foundation of South Africa.
Common form found in many contracts

1.1 Should any dispute arise between the Parties in regard to :

1.1.1 the interpretation of;

1.1.2 the carrying into effect of; or

1.1.3 the Parties’ respective rights and obligations in terms of this Agreement;

1.1.4 the rectification of; or 

1.1.5 the termination or arising out of the termination of;

1.1.6 any question as to whether a valid and binding agreement was concluded between the Parties or whether such agreement is of legal force or effect; or

1.1.7 any other matter whatsoever emanating from this Agreement

that dispute shall be submitted to and finally settled by arbitration.

1.2 Any party to this Agreement may demand that a dispute be settled in terms of this clause by giving written notice to the other party.

1.3 This clause 1 shall not prevent a Party from obtaining relief on an urgent basis from a competent court, pending the decision of the arbitrator.
1.4 That arbitration shall be held –

1.4.1 in ………………. (town/city) at ……………..(place);

1.4.2 with only the Parties and their representatives present thereat;

1.4.3 mutatis mutandis in accordance with the Rules of the High Court, provided that no time period specified therein shall be longer than 10 court days for the purposes of the arbitration

1.4.4 otherwise in terms of the Arbitration Act of 1965, it being the intention that the arbitration shall be held and concluded as soon as possible.

1.5 The arbitrator shall, if the matter is principally –

1.5.1 a legal matter, be a practicing counsel or a practicing attorney of not less than 10 years standing;
1.5.2 an accounting matter, be a practicing chartered accountant of not less than 10 years standing;

1.5.3 any other matter, be an independent person qualified to hear and adjudicate upon such matter;

and shall be agreed to between the Parties to the dispute.

1.6 Should the Parties to a dispute fail to agree whether the dispute is principally a legal, accounting or other matter within 7 days after arbitration has been demanded, the matter shall be considered to be a legal dispute.
1.7 Should the Parties fail to agree upon an arbitrator within 14 days after the arbitration has been demanded, then the arbitrator shall be appointed at the request of either of the Parties to the dispute by the President for the time being of the Law Society for the ……Province.

1.8 The Parties irrevocably agree and undertake with each other that any award that may be made by the arbitrator:

1.8.1 shall be final and binding upon them;

1.8.2 will be carried into effect

1.8.3 may be made an order of court of the country to whose jurisdiction such Party to the dispute may be subject;

1.9
The provisions of this clause constitute the irrevocable consent of the Parties to the arbitration proceedings in terms hereof and none of the Parties shall be entitled to withdraw therefrom or to claim at any such arbitration proceedings that it is not bound by the provisions of this clause.

Practice Notes to King Report III *
tive Dispute Resolution clause

A dispute concerning or arising out of this Agreement exists once a party notifies the others in writing of the nature of the dispute and requires it to be resolved under this clause. The parties must refer any dispute to be resolved by:

• negotiation; failing which

• mediation; failing which

• arbitration
Within ten Business Days of notification, the parties must seek an amicable resolution to the dispute by referring it to designated and authorized representatives of each of the parties to negotiate and resolve it by the parties signing an agreement resolving it within 15 Business Days.
If negotiation fails, the parties must refer the dispute for resolution by mediation under the rules of the Arbitration Foundation of Southern Africa (or its successor or body nominated in writing by it in its stead) (”AFSA“)1.
If mediation fails, the parties must refer the dispute within 15 Business Days for resolution by arbitration (including any appeal against the arbitrator’s decision) by one arbitrator (appointed by agreement between the parties) as an expedited arbitration in Sandton under the then current rules for expedited arbitration of AFSA. If the parties cannot agree on any

arbitrator within a period of ten Business Days after the referral, the arbitrator will be appointed by the Secretariat of AFSA.
The periods for negotiation or mediation may be shortened or lengthened by written agreement between the parties.
This clause will not preclude any party from access to an appropriate court of law for interim relief in respect of urgent matters by way of an interdict, or mandamus pending finalisation of this dispute resolution process, for which purpose the parties irrevocably submit to the

jurisdiction of a division of the High Court of the Republic of South Africa.
This clause is a separate, divisible agreement from the rest of this Agreement and must remain in effect even if the Agreement terminates, is nullified, or cancelled for any reason or cause.

1 
Parties are entitled to use any dispute resolution administrator, but AFSA

is recommended by the IoDSA. If another administrator is appointed, then

its name must be inserted in place of AFSA
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