










Companies Act Online





Whatever side of the political divide you fall on, the possibility is that at some time in the past few days you have thought about or passed a comment on the judgment by Judge Nicholson in the Zuma application last Friday.  But have you thought whether the judgment has any implications for company law? And no, I am not here referring to potential ramifications that may flow from any political upheavals or consequences of the judgment or whether Mr Zuma has been proven innocent of corruption (as some quarters mistakenly seem to be suggesting), or even whether the NPA should consider reinstating the charges.  Rather, since the learned judge was at pains to point that this case had to deal with procedural issues, the question is what message or lesson is there for companies (and those who participate in their management) regarding the adherence to procedures set out in the Companies Act or the articles of association or any other source of instruction on procedural issues pertaining to the governance of companies.





Getting the procedure right





The point is that the learned judge came to the rescue of Mr Zuma because the pre-ordained procedure was not followed. At paragraph 19 of the judgment he explicitly states :


“At the outset I must emphasise that these proceedings have nothing to do with the guilt or otherwise of the applicant on the charges brought against him. They deal with the disputed question of a procedural step that the State was required to comply with prior to instituting proceedings against the applicant. If there are defects, at best for the applicant, the present indictment may be set aside. Once the defects are cured, subject of course to any other applications that are brought, the State is at liberty to proceed with any charges they deem meet.” (The statement “subject of course to any other applications that are brought” is presumably a reference in passing to the further application that Mr Zuma has lodged and which is scheduled to be heard in December, namely for a permanent stay of proceedings against him).


And so a large portion of the judgment revolves around the failure of the NDPP to adhere to the procedure stipulated in section 179(5) of the Constitution read with section 22 (2) of the National Prosecuting Authority Act. The implication of this for company law is that where a particular procedure is stipulated it should ordinarily be followed.


															…/Contd
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If that conclusion is correct then what about the provision which is mooted in section 6(8) of the Companies Bill 2008 and which allows that a deviation from the design or prescribed content of a document will not invalidate the action taken by the person preparing or completing the document unless the deviation –


negatively and materially affects the substance of the document; or


is such that it would reasonably mislead a person reading the document





I can foresee some nice debates around the application of this section in the courts in the future. But I do suppose that the difference between these provisions of the Companies Bill and the Constitution Act being looked at in the Zuma case rests more in the nature of the issue that was at stake. In the case of company law we may want to balance the benefits of certainty with the ability to be flexible where it is necessary to facilitate economic activity (without affecting the rights of other third parties – and hence the two conditions referred to above).





Corruption





Judge Nicholson also expressed his concern on the extent of corruption in South Africa and its effect when he quoted the statement of Squires J in S v Shaik and Others 2007(1) SACR 12 (at p239) in the following terms:





“I do not think I am overstating anything when I say that this phenomenon can truly be likened to a cancer, eating away remorselessly at the fabric of corporate probity and extending its baleful effect into all aspects of administrative functions, whether State official or private-sector manager. If it is not checked, it becomes systemic and the after-effects of systemic corruption can quite readily extend to the corrosion of any confidence in the integrity of anyone who has a duty to discharge, especially a duty to discharge to the public, leading eventually, and unavoidably, to a disaffected populace.’


(Judge Nicholson in the next paragraph also refers to  S v Shaik and others 2007(1) SACR 247 and 319 (SCA) where bribery was called an ugly offence and insidious because it is difficult to detect and more difficult to eradicate).





															…/Contd
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Corruption is indeed an issue which requires serious attention from all involved in the governance of our corporations. South Africa is by no means alone in the extent to which corruption and bribery have infected our corporate lives (see for example the scandal breaking in Washington at the moment regarding certain oil revenues and transactions). The 2007 decision in the case of Arrow Altech Distribution (Pty) Ltd v Sheldon Byrne and Others (case 9661/2007) (also heard by Judge Nicholson), highlighted how far some companies are in fact prepared to go in a case where what were termed “customer connections” were sought to be protected under a restraint of trade agreement with departing employees.


“[Counsel] submitted that the respondents are at pains to underplay their customer connection and contact. This is soundly rebutted in the replying affidavit – so he submitted – which points out that the first and second respondent regularly made payment requisitions for the reimbursement of personal expenditure outlayed in the furtherance of applicant’s business… In addition to claims for contributions to cellphone expenditure, these requisitions regularly included expenditure incurred in making gifts to and entertaining customer’s employees and suppliers of the applicant. Gifts included DVD’s, alcohol purchases, gift baskets, tickets for sports events, including test matches in cricket or rugby and tickets to a A1 Grand Prix event…  The applicant does not shy back from revealing its modus operandi in soliciting and wooing the customers in question. There is a detailed description as to how the applicant won a contract with Conlog, one of its largest customers…..[Counsel] was in some difficulty justifying the proprietary interest based on the ‘wining and dining’ of the customers. There were suggestions that it was a cut throat industry and that such practices were widespread. I appreciate that small tokens of gratitude or generosity might well fall under the de minimis non curat lex rule but the amounts involved were such as to take it outside the


application of such a defence. This sort of argument did not fall very far short of a submission that the proprietary interest enjoyed by applicant was knowledge of the customer’s predilection for a particular tipple or sporting event. That this inducement was used with the approval and probably on the direction of the applicant makes it even more serious. The requisitions for the ‘gifts’ as they are optimistically called, are countersigned by superiors of the first and second respondents who are clearly authorising the ‘gifts’ or subsequently ratifying them.


If such measures are being resorted to by our captains of industry then the court must set its face most resolutely against that. The considerations of public policy that the court has to consider, as discussed earlier on in this judgment, militate against giving protection to such practices.


I have stated that the practice of soliciting and maintaining customers goodwill with ‘gifts’ appears to constitute a criminal offence. This is not a criminal court and it is not seized with a criminal prosecution. To that extent it would be


incorrect to stigmatise the conduct as criminal. The papers in this matter will be referred to the Director of Public Prosecutions for investigation.”										…/Contd
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Remember that old saying – there is no such thing as a free lunch!





The need for independence





Another theme explored in some detail is the question of “independence” on the part of the National Prosecuting Authority. In the corporate law context we have seen increasing calls for directors and auditors to exercise independent thought when making decisions for and on behalf of a company. 





In this regard we can specifically refer to section 269A(3), which was introduced by the Corporate Laws Amendment Act 2006, which calls for an audit committee to have at least two members  and consist only of non-executive directors of the company who must “act independently”. Subsection 4(c) states that a director “acts independently” if that director:





“(i)	is not involved in the day to day management of the business and has not in the past three financial years been a full-time salaried employee of the company or its group;


(ii)	is not related to the company or to any shareholder, supplier, customer or other director of the company in a way that would lead a reasonable and informed third party to conclude that the integrity, impartiality or objectivity of that director is compromised by that relationship.”


Section 270A(1) also requires that the audit committee nominates for appointment as auditor of the company a registered auditor who in the opinion of the audit committee “is independent of the company”. Subsection (5) stipulates that in determining whether an auditor “is independent of the company” the audit committee shall –


“(a)	ascertain that the auditor does not, except as auditor or in rendering services permitted under ss(1)(e) receive any remuneration or other benefit (Subsection (1)(e) refers to “non-audit” services which an auditor renders)


consider the extent of any consultancy, advisory or other work undertaken by the auditor;


consider whether the auditor’s independence may have been prejudiced as a result of any previous appointment as auditor;


consider compliance with other criteria specified for independence by the Independent Regulatory Board for Auditors.”





…/Contd
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These provisions are echoed in the Companies Bill 2008 – in sections 94(4) and (7) in respect of the members of the audit committee and section 90(2)(c) read with 94(8) in respect of auditors. A further element in promoting the independence to be exercise by the auditor in the Companies Bill 2008 is the requirement that a designated auditor cannot act in that role for more than five years and then must allow a further two years “cooling off period” before being eligible for re-appointment.  (Note – Bill published in June 2008 stipulated a five year “cooling off” period, but following the Public hearings the DTI conceded that two years was an adequate period).


It goes without saying that (as was not the case apparently in the Zuma case) that in making the assessments required of them by the applicable sections the audit committee and the auditor must not allow their decisions to be influenced by other parties or other considerations.





Issue of legitimate expectations





At para 141 of his judgment, Nicholson J refers to the decision of  President of the Republic of South Africa v SARFU 2000 (1) SA 1 (CC) at page 94 paragraph [212] in which the full court dealt with the doctrine of legitimate expectation and approved the judgment in Administrator, Transvaal and others v Traub and others 1989 (4) SA 731 (AD). In the last-mentioned case the court dealt with legitimate expectation at 755 et seq and said the following inter alia :


‘[L]egitimate expectations… are capable of including expectations which go beyond enforceable legal rights, provided they have some reasonable basis…[E]ven where a person claiming some benefit or privilege has no legal right to it, as a matter of private law, he may have a legitimate expectation of receiving the benefit or privilege, and, if so, the Courts will protect his expectation by judicial review as a matter of public law.... Legitimate, or reasonable, expectation may arise either from an express promise given on behalf of a public authority or from the existence of a regular practice which the claimant can reasonably expect to continue....The particular manifestation of the duty to act fairly which is presently involved is that part of the recent evolution of our administrative law which may enable an aggrieved party to evoke judicial review if he can show that he had "a reasonable expectation" of some occurrence or action preceding the decision complained of and that that "reasonable expectation" was not in the event fulfilled.'





															…/Contd
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As the cases show, the principle is closely connected with "a right to be heard". Such an expectation may take many forms. One may be an expectation of prior consultation. Another may be an expectation of being allowed time to make representations….”





In the company law context we see this as a developing right being afforded to parties that may previously have had to remain silent. So it is that provision is now made for a company secretary who is removed from office or an auditor who is forced to resign to submit a statement to be included in the Annual Financial Statements and to have the right to address the meeting of shareholders on the circumstances pertaining to the loss of the office. More recently the Companies Bill has proposed that employees have a right to participate in the decisions made in the course of business rescue proceedings and even for their trade union to have access to the financial statements of the company in order to determine whether to launch an application for the company to be placed under supervision for business rescue purposes. All these measures are designed to give effect to a heightened “legitimate expectation” (can we say) that stakeholders are entitled to ever greater levels of transparency and accounting by those who are responsible for the management of our companies. This is especially necessary now that we have entered the era of the “professional manager” who even though he or she may hold some shares in company do not have the same self interest that previously existed where the management of companies were usually also significant shareholders. 





Collective nature of decisions





At para 213 of judgment, Judge Nicholson had the following to say about the extent to which members of the Cabinet and even the President bore responsibility for the events which had unfolded in the matter of Mr Zuma.





“What Mr Maduna and his successor Miss Mabandla did is also the responsibility of the President and his whole cabinet. The most renowned definition of collective responsibility of the Cabinet appears in LAWSA Second Edition, volume 5(3), title Constitutional Law, paragraph 227 where Lord Salisbury is


quoted as saying:


‘For all that passes in Cabinet every member of it who does not resign is absolutely and irretrievably responsible and has no right afterwards to say that he agreed in one case to a compromise, while in another he was persuaded by his colleagues . . . It is only on the principle that absolute responsibility is undertaken by every member of the Cabinet, who after a decision is arrived at, remains a member of it, that the joint responsibility of Ministers to Parliament can be upheld and one of the most essential principles of parliamentary responsibility established.’	…/Contd
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In terms of the Constitution of the Republic of SA 108 of 1996 s 92(2) Cabinet ministers are also accountable, collectively and individually, to Parliament for the exercise of their powers and performance of their functions.”


There are at least two instances where this concept of collective responsibility may attach in corporate law. 


Firstly, decisions taken by the board of directors. Since corporate governance first came into focus (and then the dramatic financial collapses in companies such as Enron, Worldcom and so on – and one wonders what horror stories will emerge from the announcement today that attempts to float a life raft for Lehman Brothers have failed) how the board of directors behave and makes its decisions has received more and more attention, and many jurisdictions are demanding (and setting out in their legislation) higher standards of conduct from directors. In 2006 the English company law expanded on the so-called common law duties and we see a similar process being contemplated by section 76 of the Companies Bill 2008. Space and time do not permit an extensive analysis of this topic at this time (just because it is so broad in scope and depth). One critical development in this regard as far as I am concerned is the extent to which a director who supports a decision of the board is afforded protection only if that director “had a rational basis for believing and did believe, that the decision was in the best interests of the company”. And regard should also be had to the provision of section 77(3)(e) which creates a liability on a director who was present at the meeting where a decision which contravened a specified list was taken and did not vote against such decision. 





Secondly, decisions taken by shareholders. It has long been recognized that it will not always be possible to obtain absolute unanimity between the shareholders in a company and so in certain cases a simple majority vote could bind all the shareholders. Other decisions have been regarded as more important and it has been necessary for a “special  resolution” which requires a higher percentage vote to be carried. Notwithstanding these distinctions in the Companies Act it has always been possible for the shareholders (either through their shareholders agreement) or in the articles of association to assert even higher levels of agreement before a decision can be sustained – so its is not unusual for particular decisions to require unanimous consent of all the shareholders (for example the disposal of a major asset or the encumbrance of the assets of the company in some manner). How to protect a minority shareholder from abuse or subjugation to the will of the majority has been a perennial discussion among academics and lawyers alike. A more recent development has been to afford those shareholders who have dissented from a decision of the majority to be afforded further protection or rights, such is now mooted in the section 164 of the Companies Bill 2008.


So there you were thinking that the Zuma judgment was all about politics and power-games!





Graeme Fraser BA LLB LLM HDip Tax
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