ADR & Companies Act 2008

Part C of Chapter 7 – Voluntary resolution of disputes
Alternative dispute resolution

166(1)
As an alternative to applying for relief to a court, or filing a complaint with the Commission in terms of Part D, a person who would be entitled to apply for relief, or file a complaint in terms of this Act, may refer a matter that could be the subject of such an application or complaint to –

(a) the Companies Tribunal; or

(b) an accredited entity, as defined in subsection (3), for resolution by mediation, conciliation or arbitration.

166(2)
If the Companies Tribunal, or an accredited entity, to whom a matter is referred for alternative dispute resolution concludes that either party to the conciliation, mediation or arbitration is not participating in that process in good faith, or that there is no reasonable probability of the parties resolving their dispute through that process, the Companies Tribunal or accredited entity must issue a certificate in the prescribed form stating that the process has failed.

166(3)
In this section “accredited entity” means –
(a) a juristic person or an association of persons accredited by the Commission in terms of subsection (4); or

(b) an organ of state, or entity established by or in terms of a public regulation that –

(i) is mandated, among other things to perform mediation, conciliation or arbitration; and

(ii) has been designated by the Minister in terms of subsection (5) as an accredited entity for the purposes of this Part.

166(4)
For the purposes of this Part, the Commission –

(a) may accredit, with or without conditions, a juristic person or an association that –

(i) functions predominantly to provide conciliation, mediation or arbitration services;

(ii) has the demonstrated capacity to perform such services within the context of company law; and

(iii) satisfies the prescribed requirements for accreditation;

(b) must monitor the effectiveness of any accredited person or an association relative to the purposes and policies of this Act; and

(c) may –

(i) reasonably require any person or association accredited by it to provide information necessary for the purpose of monitoring in terms of paragraph (b); and
(ii)
with reasonable notice, withdraw any accreditation granted by it in terms of this section if the person or association no longer satisfies the criteria set out in paragraph (a)

166(5)
The Minister, after consulting with the Commission –
(a) may designate any organ of state or other entity contemplated in subsection (3)(b) as an accredited entity for the purposes of this Part; and

(b) must prescribe criteria for the Commission to follow in assessing whether an applicant for accreditation in terms of subsection (4) meets the requirements of this section.

Dispute Resolution may result in consent order

167(1)
If the Companies Tribunal, or an entity accredited in terms of section 166, has resolved, or assisted parties in resolving, a dispute in terms of this Part the Tribunal or accredited entity may –
(a) record the resolution of that dispute in the form of an order; and
(b) if the parties to the dispute consent to that order, submit it to a court to be confirmed as a consent order, in terms of its rules.

167(2)
After hearing an application for a consent order, the court may –

(a) make the order as agreed and proposed in the application;

(b) indicate any changes that must be made to the draft order before it will be made an order of the court; or

(c) refuse to make the order.

167(3)
A consent order confirmed in terms of subsection (2) –

(a) may include an award of damages; and

(b) does not preclude a person applying for an award of civil damages, unless the consent order include an award of damages to that person.

167(4)
A court hearing any proceedings concerning a dispute arising out of a consent order may order the proceedings closed to the public if it is in the interest of the confidentiality of the parties to the consent order to do so.

Draft Regulations 2010
Accreditation of alternative dispute resolution providers – Regulation 137
An application for accreditation as an alternative resolution dispute provider must be made to the Commisssion in Form CoR 137.1  
A notice accrediting an entity as an alternative dispute resolution provider must be in form CoR 137.2 
Alternative dispute resolution procedures – Regulation 138

A person may refer a matter for alternative dispute resolution to the Tribunal or to an accredited entity, as contemplated in section 166 (1) by filing a completed Form CTR 99.1 with the Tribunal or accredited entity.

A Certificate of Failed Dispute Resolution, as contemplated in section 166 (2), must be in Form CTR 138.2.
A consent order, as contemplated in section 167, must be set out in a form satisfactory to the High Court, in terms of its rules.
(Note : As at 6 April 2010 we have not seen Form CoR 137.1, Form CTR 99.1 or Form CTR 138.2)
Draft Regulations 147 to 175 contain detail procedural rules applicable to all matters referred to the Tribunal for adjudication. We would submit that these would also be applicable to ADR matters and would refer you to the document “Draft Company Regulations” on this website
